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CLAY,    BY     STONE    iikr    Guaudian    ad     litem, 

Respondent,   v.   BAKER  and  Anotuek, 

Appellants. 

Supreme    Court,    Fifth    Department,    General 
Term,  June,  1886. 

§§  635,  526. 

Guardian  ad  litem.  —  Verification  of  pleading  hy. 

Where  the  complaint  of  un  rnfant  suing  by  herguardiau  ad  litemviAa 
verified  by  such  guard iaa,  in  the  same  form  as  though  he  was  a 
party,  and  without  stating  any  reason  why  the  verification  was  not 
made  by  tlie  infant  or  any  grounds  for  his  information  or  belief,— 
Held,  that  the  complaint  was  properly  verified ;  that  tlie  guardian 
was  appointed  to  prosecute  the  action  in  behalf  of  the  infant,  and 
the  complaint  was  his  pleading  and  not  tliat  of  tlie  infant,  and  ia 
that  sense  he  was  a  party  to  the  record  and  the  party  pleading, 
and  therefore,. the  party  within  the  contemplation  of  the  statute, 
providing  for  verification  by  a  party  or  by  an  agent  or  attorney, 
who  may,  as  such,  verify  a  pleading;  that  a  guardian  <id  littm  does 
not  come  within  the  meaning  of  the  term  agent  or  attorney,  as 
that  term  is  usually  understood  or  aiiplied. 

Anable  v.  Anable  (24  How.  Pr.  92),  followed. 

It  seems,  that  the  guardian  ad  litem  by  whom  an  infant  prosecutes  aa 
action,  is  not  a  jiurty  plainiitl  to  the  action,  but  he  prosecutes  the 
action  and  the  complaint  is  his  pleading  in  behalf  of  tiie  infant 
l)laiu;iff,  and  that  the  infant  cannot  be  required  to  verify  the 
pleading,  nor  is  it  any  evidence  againt  her,  nor  does  it  conclude 
her,  and  the  infant  has  the  right  to  inquire  on  arriving  at  full  age 
during  the  pcndanco-  of  the  action,  whether  the  guardian  is  prop- 
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ejiy  i»to.seciiting-  it,  and  to  abandon  it    and   charge  him  witii  costs- 
if  he  is  not. 
t  Decided  June,  1880.) 

Appeal  from  an  order  of  the  Erie  county  court 
denying  a  motion  to  compel  the  plaintiff  to  receive 
an  unveritied  answer. 

The  plaiiitiii'  is  an  infant,  and  lier  giiardinii  ad 
Utem  verilied  the  complaint  by  an  affidavit,  stating  that/ 
he.  was  such  guardianand  that  thecomphiint  was  true 
of  his  own  knowledge,  excei)t  as  to  the  n)atters  therein 
stated  to  be  alleged  on  information  and  belief,  and  as 
to  those  matters  he  believed  it  to  be  true.  Thedefend- 
iints served  an  answer  without  verilication,  wdiich  was 
returned  because  it  was  unverified.  Thereupon  the^ 
defendants  moved  to  require  its  acceptance  as  an 
answer  to  the  complaint,  and  from  the  denial  of 
the  motion  this  apijeal  was  taken. 

RaVpli  8tone,  for  plaintiff-respondent. 

Where  a  pleading  is  verified,  each  subsequent 
pleading,  except  a  demurrer,  or  the  general  answer  of 
an  infant  by  his  guardian  ad  lltem^  must  also  be  veri- 
fied. Code  Civ.  Pro.  §  523.  It  therefore  follows,  that 
if  the  plaintiff's  complaint  is  a  verified  plea-ding 
within  the  meaning  of  section  523  of  the  Code,  then 
the  defendant's  answer  mast  be  verified.  The  verifi- 
cation of  plaintilfs  complaint  by  her  gu:irdian  ad 
litem  is  suflicient.  In  Hill  v.  Thacter,  3  How.  Pr.  407, 
the  court  says,  "  Had  he  (the  guardian)  been  in  truth 
appointed  the  guardian  at  this  time,"  i.  e.,  before  veri- 
fying the  comi)hiint,  ''  I  tliifdc  he  might  in  that  char- 
acter have,  vf'rified  the  conipliiint."  The  guardian  of 
an  infant  plaintiff  may  verify  the  complaint.  The 
guardian  for  this  purpose  is  "  the  party,"  within  the 
meaning  of  section  157  (of  the  old  Code).  Van  Sand- 
voord's  Pleading,  374.    There  is  no  authority  for  the 
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supposition  that  the  new  Code  has  made  any  change 
in  the  practice  in  this  respect.  Under  the  former 
chancery  i)ractice,  an  infant  was  not  allowed  to  plead 
personally,  and  the  answer  was  tejnied  the  answer  of 
the  guardian  and  not  of  the  infant,  aiul  in  a  case 
where  an  oath  was  necessary,  it  was  sworn  to  by  the 
guardian.  .  1  Barb.  Ok.  Pr.  148;  Bulkley  v.* Van 
Wyck,  5  Fai'(/e,  53G.  The  answer  of  an  infant  by  his 
guardian  cannot  be  rtad  against  the  infant,  for  he 
cannot  make  an  admission  which  ought  to  bind  him; 
though  it  may  be  read  against  the  guardian,  for  it  is 
he  alone  who  makes  oath  to  it.  '  3  Greenleaf  on  ^i- 
deiice,  §  278  ;.  Stephenson  v.  Stephenson,  6  Paige,  353. 
So,  also,  the  infant's  answer  by  his  mother  may  be 
read  against  her.  3  Greenleaf  on  Evidence,  note,  p. 
239-  Hence,  we  see  that  under  the  Code,  the  case 
might  easily  arise  where  the  guardian  would  be  the 
only  person  who  could  properly  verify  the  jJeading. 
But  the  courts  have  gone  further,  and  this  precise 
question  was  raised  at  special  term  in  Anable  v. 
Anable.  In  this  case  Justice  Peckiiam  says,  "The 
first  objection  to  this  motion,  that  the  complaint  is  not 
projierly  verified,  being  by  the  guardian  instead  of  the 
infant,  is  not  well  grounded.  For  this  purpose  the 
guardian  may  be  regarded  as  tJie  x^laintiff  or  a  plaint- 
iif.  He  *s  so  as  to  the  general  proceedings  in  ihe 
cause.  He  verifies  it  in  such  case  as  a  party,  not  as 
agent  or  attorney  of  the  party.  Anable  v.  Anable,  24 
Horn.  Pr.  92.  There  are  no  decisions  in  the  courts  of 
the  State  of  New  York  to  be  found  contrary  to  the 
foregoing*  authorities. 

Baker  c6  J^rJumrf-.  dt^r^ndMiits-appellants,  in  ])er- 
sons. 

The  plaintiffs'  coiuiJuiul  was  not  properly  verilied, 
it  having  been  verified  by  the  guardian  ad  liteiJi,  with- 
out stating  the  grounds  of  his  belief,  and  the  reason 
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why  it  was  not  made  by  the  party.    The  Code,  §  449, 
provides  that  "every  action  must  be  prosecuted  in 

^  the  name  of  the  real  party  in  interest;"  and  section 
468  provides  that  "  where  an  infant  has  a  right  of 

'faction,  he  is  entitled  to  maintain  an  action  thereon  ;" 
and  section  469  provides  that  "before  a  summons  is 
issued  in  the  name  of  an  inf;int"  a  guardian  sliall  be 
appointed  for  the  purpose  of  the  action.  Thusciearlj 
esrablishing  that  the  infant  and  not  the  guardian  is 
the  real  party  in  interest.  Sections  525  and  526,  pro- 
vide that  the  verification  must  be  made  by  the  affida- 
vit of  the  party,  except  under  certain  circum'stances, 
and  that  when  made  by  a  person  other  than  the  party, 
he  must  set  forth  in  the  affidavit  "  the  grounds  of  his 
belief,"  and,  "  the  reasons  why  it  is  not  made  by  the 
party."  The  whole  matter  then  rests  upon  the  ques- 
tion, is  the  guardian  ad  litem  the  parly,  or  united  in 
interest  with  the  infant?  It  is  contended  he  is  not. 
He  is  in  no  manner  interested  in  the  result  except  in 
the  performance  of  such  duties  as  necessarily  devolve 
upon  him  by  reason  of  his  office.  He  cannot  settle  or 
compromise  the  claim  of  his  ward  without  the  consent 
of  the  court.  The  only  cases  that  can  be  found  mili- 
tating against  this  point  are  Anable  v.  Anable  (24 
IIoiD.  Pr.  92)  ;  Hill  t.  Thacher  (3  Id.  407);  both  spec- 
ial term  decisions.  The  first  so  far  as  it  related  to  the 
subject  matter  thereof  not  necessary  to  the  decision 
of  the  case  as  the  defendant  was  excused  from  verify- 
ing his  answer  by  reason  of  the  nature  of  the  charge 
made  against  him,  and  beyond  the  mere  assertion  of 
the  justice  having  nothing  to  support  his  j^osition, 
except  the  dictum  obiter  of  Justice  Willakd  in  Hill 
V.  Thacer,  supra  (cited  by  Justice  Peckiiam  as  an 
authority  on  the  proposition),  that  if  Hill  had  been 
appointed  guardian  he  thought  he  might  in  that  char- 
acter have  verified  the  complaint,  making,  however, 
no  distinction  between  guardian  and  attorney  as  to 
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the  manner,  or  what  the  affidavit  should  conrain,  but 
simply  advancing  the  oi)inion  that  he  might  make 
such  an  affidavit.  Granting  that  the  guajclian  ad 
litem  m  the  case  at  liand  c<Aild  verify  the  comx'laint, 
it  is  strenuously  contended  that  in  that  character  he 
verifies  as  "a  person  other  than  the  party,"  and 
should  state  "  the  grounds  of  his  belief  and  "the 
reason  why  it  is  not  made  by  the  pjirt}-."  There  is 
no  provision  of  tlie  Code  conferring  this  power  upon 
the  guardian.  He  is  appoiiited  to  prosecute  the  action 
by  the  court,  and  his  duties  are  the  same  towards  his 
ward  and  the  conduct  of  the  c.ise  as  those  of  an  attor- 
ney towards  Ids  client  ;  he  cnn  sue  as  guardian,  or 
profiire  tlie  stu'vices  of  an  attorney  of  the  court  for 
that  purpose.  People  v.  N.  Y.  Common  Pleas,  11 
Wend.  104,  165. , 

BuADLKY,  J. — The  contention  of  thft. defendants,  is 
that  as  the  affidavit  was  not  made  by  the  party  plaint- 
iff it  was  ineffectual  as  a  verification,  because  it  did 
not  set  forth  the  grounds  of  his  belief,  and  the  reason 
why  it  was  not  made  by  such  i^art}-. 

The  statute  provides  that  the  verification  must  be 
made  by  the  affidavit  of  the  party,  except  that  under 
certain  prescribed  circum.stances  it  nwiy  be  made  by 
the  agent  or  attorney  {Code  Civ.  Pro.  §  625).  And 
tliat  when  made  by  a  person  other  than  the  [larty,  he 
must  set  forth  in  the  affidavit  the  grounds  of  his  belief 
as  to  all  matters  not  stated  upon  liis  knowledge,  and 
the  reason  why  it  is  not  made  by  the  partj'^  {Id.  .')26). 
The  guardian  is  not  a  i)arfy  jtlaintiff  to  the  action  (Sin- 
clair i>.  Sinclair,  VdMces.i.^  Welsh.  [Enff.  Excr.'\QA.O). 

But  he  prosecutes  the  action  and  the  complaint  is 
his  pleading  in  behalf  of  the  infant  plaintiff.  And 
the  latter  cannot  be  reqnireil  to  verify  the  pleading, 
nor  is  it  any  evidence agninst  her,  nor  does  it  conclnde 
the   infant   party  (2  KenV s  Com.  245  ;  '^  Cr^rnr  R-. 
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§  278  ;  Bulkley  v.  Van  Wyck,  6  Paige,  536  ;  Stephen- 
son V.  Stephenson,  6  Paige,  353). 

The  statute  piovides  lor  verification  by  a  party  and 
by  an  agent  or  attorney  onj}^  The  guardian  ad  litem 
does  not  come  within  the  meaning  of  the  term  agent 
or  attorney  as  that  term  "is  usually  understood  or 
api)lied."  And  if  he  cannot  be  deemed  a  party  the 
verification  of  a  pleading  by  him  as  such  is  not  within 
the  statute  or  provided  for  by  it.  But  such  giundian 
was  appointed  to  prosecute  the  action  in  l)ehalf  of  the 
infant.  Tlie  complaint  is  his  pleading  and  not  that  of 
the  infant,  and  in  that  sense  he  is  the  i)arty  pleading, 
and  therefore  the  party  within  the  contemplation  of 
the  statute  who  may,  as  such,  verify  a  pleading. 

In  Anablev.  Anable  (24  Hcno.  Pr.  92)  it  was  remark- 
ed that  the  guardian  verifies  as  a  i)arty,  and  not  as  an 
attorney  or  agent  of  the  party,  and  although  the  ques- 
tion was  not  necessarily  decided  in  that  case,  the  rule 
there  stated  is  in  accord  with  the  view  which  before 
the  Code  prevailed,  as  to  his  relations  to  the  i)lead- 
ings  and  proceedings  in  the  prosecution  and  defense 
of  suits  in  behalf  of  infant  parties.  And  in  those  in 
chancery  V,  here  oath  to  bill  or  answer  was  made  or 
required  it  w^as  that  of  the  guardian  only,  because  he 
was  deem.nd  the  party  or  person  upon  the  record 
prosecuting  or  defending,  and  the  bill  or  answer  his 
(1  Barb.  Ch.  Pr.  148-9  ;  Rogers  v.  Cruger,  7  Joltns.  571). 
There  is  nothing  in  the  statute  which  can  fairly  be 
treated  as  a  purpose  to  change  such  relation,  or  to  so 
qualify  the  term  party,  as  to  confine  it  to  the  party 
to  the  action  as  distinguished  from  the  party  pletid- 
ing,  for  the  purposes  of  verification. 

The  guardian  ad  Htem  foi*  that  purpose  is  :i  \)\\v\\ 
upon  the  record,  and  by  him  the  infant  apjM'ais  and 
prosecutes,  with  the  right  of  the  latter  to  inquiie  on 
arriving  at  full  age,  during  its  pendency,  whether  the 
guardian  has  j)ro[)e)ly  prosecuted  the  action  ;  and  to 
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uhaiiduii  ir,  iiiul  cliarge  him  wiili  costs  if  lie  has  not 
(Wnnng  v.  Crane,  2  J*air/e^  79).  Tliis  rehition  to  the 
record  is  not  questioned  in  People  ex  rel.^  Baker  v.  N. 
Y.  Common  Pleas  (11  Wend.  1C4). 

The  affidavit  of  verification  seems  io  have  been 
properly  made  by  the  guardian,  as  such,  in  the  form 
as  by  a  party. 

The  ord^*l•  slionld  bo  affii-niod. 

S.MiTii,  1*.  J.,  1j.\i:keii  and  IIaigiit,  J  J.,  con- 
•cnrred. 


CLAllK,   Respondp:nt,  v.  CLARK,  Appellant. 

N.   Y.  Court  of  Common  Plkas,  General  Term, 
June,  1886. 

§§  4,  724,  1773. 

Contempt — Potcer  of  court  to  strike  out  pleading  because  of — Exercise  of 
such  jK>vrer  in  act  ion /or  divorce. 

The  power  to  strike  out  a  defense  in  an  action  jn.  equity  for  refusal  to 
obey  orders  of  the  court,  existed  in  the  court  of  chancery,  and  novr 
exists,  and  thjj'  irrespective  of  the  question  whether  the  defendant 
disobeying  is  within  or  without  the  jurisdiction  of  the  court. ['] 
This  power  is  inherent  in  the  court,  and  can  be  exercised  by  it  in  all 
ca.ses  where  a  party  is  in  contenipt,[']  and  it  is  not  necessary  that 
there  be  an  order  adjudging  the  party  proceeded  ajjainst  guilty  of 
contempt,  but  it  is  sufficient  if  it  appears  that  he  was  in  fact  guilty 
of  contempt.  [',••] 

AVhere  the  default  of  the  defendant  in  an  action  for  divorce  in  answer- 
ing, was  opened  on  condition  that  he  pay  certain  disbursements  and 
a  counsel  fee  within  a  time  limited  by  the  order,  and  the  defendant 
interposed  an  answer,  l)Ut  failed  to  pay  a  counsel  fee,  etc.,  and  wai 
adjudged  guilty  of  contemi)t  because  of  such  failure, — Held,  that  th« 
court  had. power  to  strike  out  his  answer,  and  this,  it  seems,  even  if 
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it  did  not  ])ossess  the  general  power  to  strike  out  the  answers  of 
those  in  contempt.  [',■•] 
{Decided  June  7,  1880.) 

Appeal  by  defendant  from  an  order  striking  out 
his  answer. 

This  action  was  brought  by  the  plaintiff,  who  is  the 
wife  of  the  defendant,  for  a  divorce  ab  vinculo.  The 
answer  was  substantially  a  general  denial.  The 
order  appealed  from  was  made  on  the  ground  that  the^ 
defendant  had  failed  and  neglected  to  comply  with  an 
order  directing  him  to  pay  the  plaintiff  alimony,  and 
also  directing  him  to  pay  the  fees  of  the  referee  and 
counsel.     The  opinion  states  other  facts. 

m.  P.  Wilder^  for  plaintiff- respondent. 

Wakeman  c5  Campbell,  for  defendant-appellant. 

BooKSTAVER,  J. — Tile  defendant  appeared  in  the 
action  and  opposed  the  granting  of  any  alimony  to  his 
wife,  but  did  not  answer.  ^  The  sum  of  eight  dollars 
j)er  week  was  granted  as  alimony,  and  because  of  the 
defendant's  failure  to  answer,  an  order  of  refeiience 
was  taken  in  due  course".  After  several  hearings 
before  the  referee  the  defendant  asked  leave  to  answer, 
which  Avas  granted  by  an  order  made  by  default  at 
first,  and  afterwards  the  order  was  allowed  to  stand 
on  December  11,  1884  ;  but  the  court  imposed  as  addi- 
tional terms  that  the  defendant  should  pay  the  ref- 
eree's fees  already  accrued,  and  als'o  $100  counsel  fees 
to  plaintiff's  counsel,  within  a  time  limited  by  the 
order.  Thereupon  defendant  interposed  the  answer 
in  question,  and  proceeded  with  the  reference  for  a 
time,  but  failed  to  pay  the  whole  of  the  alimony,  coun- 
sel and  referee's  fees,  and  on  May  19,  1885,  an  order 
was  made  at  the  special  term  of  this  court  adjudging 
the  defendant  guilty  of  and  in  contempt  of   (lip  court 
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for  such  failure,  and  directing  that  the  defendant 
"  stand  coniniit^^d  to  the  common  jail  of  the  city  uiid 
county  of  New  York,  there  to  remain,  charged  upon 
said  contempt,"  until  he  should  pay  the  sums  directed 
l>y  that  order.  This  order  also  directed  that  a  commit- 
ment issue  unless  the  amounts  by  said  order  directed 
to  be  paid  should  be  ])aid  within  live  days.  ]t  also 
provided  that  defendant  should  (iiligenily  proceed 
with  the  trial  of  the  action. 

Some  payments  seem  to  havebten  made  under  this 
order,  but  tiiey  were  agiiin  stopped,  and  on  July  15, 
188.),  pltiintiff  moved  the  conrt  at  special  term  to  strike 
ont  iliH  answer  for  the  non-payment  of  the  residue  of 
alimony,  counsel  fees,  etc.  The  court  again  decided 
that  the  defendant  must  pay  them  on  or  before  August 

'7,  ISS."),  or  in  event  of  his  failure  to  do  so,  an  order 
:is  to  have  been  entered  striking  out  his  answer.    No 
formal  order  was  entered   on   this  decision,  but  some 
joyments  seem  to  have  been  made  under  it. 

The  defendant,  however,  again  made  default,  and 

Ml  October  26,  ISSo,  the  plaintiff  moved  on  all  the 
papers  and  proceedings  in  the  case,  to  strike  out 
defendant's  answer,  which  resulted  in  an  order  of  the 
special    ternj,    dated    November    nO.    18S5,    granting 

laintiff's  mofion  unless  the  defendant  slnmld,  within 
iwenty  days  from  the  service  of  the  order,*x>ny  the 
.■iliniony  due  at  tlie  ti'no  of  thphearifjg  of  that  motion, 

mounting  to  the  sum  of  $2ol ;  and  also  the  referee's 

•PS,  then  due,  amounting  to  :^72  ;  and  the  balance  of 
'  ounsel  fees,  amt)nnling  to  $oO. 

This  order  recited,  among  other  .things,  that  it  was 
made  upon  "  the -opinions,  orders  and  papers  used 
upon  the  former  nioiions  herein.''     On  January  11, 

1880,  the  defendant  having  failed  to  comply  with  this 
order,  a  final  order  was  made  stiiking  out  the  answer 
which  the  defendant,  after  default,  had  1  een  allowed 
to  interpose,  by  order  of  the  court,  dated  December 
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11,    1884.     The  power  to  strike  out  a  defense  in  an 
action  in  equity,  for  refusal  to  obey  orders  of  the 
[']     court  existed,  in  tlie  court  of  chancery,  and  now 
exists  (Walker  v.  Walker,  82  ^'.  Y.  HGi)).     This, 
irrespective  of  the  question  whetlier  the  defendant  is 
within  or  without  the  jurisdiction  of   ihe  coiat  (Bris- 
bane V.  Biisbane,  34  Hu?i,  339). 
[']  The  power  oi  tlie  court  over  its  Suitors  does  not 

rest  on  this  ground,  buton  the  ground  that  theparty 
is  in  contempt  of  court.  Indeed,  it  would  seem  that 
if  a  suitor,  instead  of  removing  from  the  jurisdiction 
of  the  court,  remains  in  it  and  defies  its  authority,  lie 
is  more  clearly  guilty  of  contempt  than  if  he  ran  away. 
If  this  power  is  inherent  in  the  court,  and  can  be 
exercised  by  ii  in  all  cases  where  a  party  is  in  con- 
tempt, much  more  has  it  the  power  in  a  case  like  the 
present,  whero  the  defendant  was  permitted  to  answer 
after  default ;  and  from  the  opinion  of  the  court  it  is 
clearly  apparent  that  the  payment  of  the  counsel  fee 
and  referee's  fees  was  intended  as  a  condition  of  let- 
ting the  answer  stand,  although  not  so  expressly 
stated  in  the  order  allowing  it.  If  defendant  failed  to 
perform  the  conditions  on  which  he  was  allowed  to 
answer,  we  think  the  court  had  the  right  to  strike 
[']  it  out,  even  if  the  court  did  not  possess  the  gen- 
eral power  to  strike  out  the  answers  of  those  in 
contempt.  But  appellant  contends  that  neither  the 
])relimiiiary  order  of  November  30,  1885.  nor  the  final 
order  of  January  11,  1886,  adjudged  the  defendant 
guilty  of  contempt.  We  do  not  understand  that  it  is 
necessary  for  the  order  to  adjudge  the  party  proceeded 
against  guilty  of  contempt,  in  terms  ;  it  is  sufficient  if 
it  ai>i)ear^he  was  guilty  of  contempt  in  fact.  But  if 
the  contrary  were  the  case,  then  the  order  of 
[*]  November  30,  1885,  sufficiently  adjudges  him 
guihy  of  contempt  by  reciting  the  "orders  and 
papers  used  upon  the  former  motions,"  among  which 
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was  the  order  of  May  19,  1885,  which  did,  in  express 
terms,  adjudge  defendant  guilty  of  contempt,  and 
order  commitment  to  issue  nisi. 

This  orxler  has  never  been  reversed  or  appeal»-d 
from  and  is  in  full  force. 

We  think  the  orders  appealed  from  should  be 
affirmed,  with  costs. 

Beacu,  J.,  concurred. 


RUDE,    Respondent,  v.  CRANDELL,  Appellant. 
County  Court,  Allegany  County,  September,  188C. 

§526. 

Vei-ification. — Ohjectivn  to  insufficienet/  of,  should  jwint  out  defect. 

Where  the  complaint  in  an  action  iu  a  justice's  court  was  duly  veri- 
fied and  the  defendant  filed  an  answer  verified  by  an  agent,  in 
which  the  agent  did  not  state  the  reason  why  he  made  tlie  veri- 
fication, or  tile  grounds  of  his  information  and  belief,  and  tlie 
plaintiff  moved  for  jiidjiment  thiret)n  ou  tiie  grounds  liiat  tlie 
defendant  *'  had  not  presenteil  her  answer  duly  verified  as  required 
by  law,"  and  judgment  was  thereufKin  entered  in  favor  of  the 
plaintiff,  atid  against  the  defendant  for  the  amount  claimed  in  the 
coni])laint,  with  costs, — IM>I,  that  the  answer  was  not  properly 
verified,  but  that  the  plaintiff's  objection  tiu-rcto  was  not  gooil 
because  it  did  not  sp<'cifically  point  out  the  particulars  wherein  the 
verification  w;as  defective,  and  that  the  judgment  must  therefore 
be  reversed. 

Snape  v.  Gilbert  (13  linn,  4fl4),  followed. 

It  seems,  that  if  the  plaintiff  had  pointed  out  the  defect  in  the  veri- 
fication in  such  a  case,  and  after  tliat,  tlie  defendant  had  filled  to 
file  an  answer  with  the  proper  verification,  the  judgment  might 
very  properly  l)e  upheld. 

Where  the  complaint  in  an  action  in  a  justice's  court  is  verified  and 
served  with  tlic  summons,  the  answer  of  the  defendant  is  retpiired 
by  Laws  of   1881.  chapter  414.  §  2,  to  be  in   writing,  and  verified, 
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and  the  verification  and  answer  should  be  in  the  manner  as  pro- 
vided by  section  oiG  of  tlie  Code  of  Civil  Procedure. 
(Decided  September  23,  1886.) 

Appetil  by  defendant  from  a  judgment  recovered 
against  him  in  a  justice's  court. 
The  opinion  states  the  facts. 

Wilkes  Angel,  for  defendant-appellant. 

Benton  C.  Rude,  for  plaintiff-respondent. 

Faknum,  Co.  J. — The  plaintiff  commenced  this 
action  in  a  justice's  court,  and  to  the  summons  which 
was  personally  served  upon  the  defendant,  there  was 
attached  a  complaint  duly  verified  by  the  plaintiff. 

Upon  the  return  day  of  the  summons  the  plaintiff 
appeared  by  his  attorney,  and  the  defendant  appeared 
by  her  husband,  Luke  G.  Crandell.  The  defendant 
through  her  attorney  tiled  with  the  justice  an  answer, 
verified  as  follows:  "Allegany  Countj'-,  ss.  Luke 
Crandall  being  sworn  says,  that  he  is  the  agent  for 
the  defendant  in  the  above  entitled  acrion  ;  that  the 
foregoing  answer  is  true  to  his  own  knowledge,  except 
as  to  those  matters  therein  stated  to  be  alleged  on* 
information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true,  sworn,  etc." 

The  return  of  the  justice  recites,  "Issue  being 
joined  between  the  parties  the  i:»laintiff  moved  that 
judgment  be  rendered  against  the  defendant  in  favor 
of  the  plaintiff  for  $45.64,  besides  costs,  for  the  reason 
that  the  defendant  has  not  presented  her  answer  duly 
verified  as  required  by  law."  Without  passing  upon 
this  question  the  justice  upon  the  agreement  of  the 
parties  adjourned  the  cause  to  March  26,  1885.  Upon 
the  adjourned  day  the  same  parties  api)eared,  and  the 
return  then  further  recites,  "Plaintiff  renews  his 
motion  that  judgtuent  be  rendered  against  the  defend- 
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xint  and  in  favor  of  plaintiff  for  $45.04,  besides  costs, 
for  llie  reason  that  the  defendant  has  not  i)resented 
her  answer  duly  verilied  as  required  by  law."  Where- 
npon  without  taking  any  evidence,  the  justice  inime- 
diarely  rendered  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  amoant  claimed  in 
the  complaint,  with  costs. 

The  complaint  was  verified  and  served  with  the 
summons  by  virtue  of  chapter  414  of  the  Act  of  1881. 
Section  2  of  that  act  requires  the  answer  to  be  in  writ- 
ing and  verified  as  provided  for  the  verification  of  the 
comphiint.  The  complaint  and  answer  in  justice's 
court,  under  chapter  414,  cited  above,  shall  be  verified 
in  the  manner  and  as  provided  by  section  526  of  the 
Code  of  Civil  Procedure.  The  verification  of  the 
answer  does  not  state  the  grounds  of  the  affiant's 
belief,  nor  the  reason  why  it  was  not  made  by  the 
defendant,  and  it  is  conceded,  as  it  must  be,  that  the 
verification  is  not  a  compliance  with  the  requirements 
of  section  526  of  the  Code  of  Civil  Procedure.  How- 
ever, for  all  practical  purposes  it  complied  substan- 
tially with  the  requirements  of  the  Code. 

Had  the  plaintiff's  counsel  pointed  out  the  defect 
in  the  verification,  and  after  that  the  defendant  had 
failed  to  file  an  answer  with  a  proper  verification  the 
judgment  might  very  properly  be  upheld.  The  only 
objection  made  to  the  answer  was,  it  is  not  "duly 
verified  as  required  by  h>w."  It  was  a  technical 
objection,  and  if  the  plaintiff  be  met  with  tecl-nirality 
he  cannot  complain.  Had  he  specifically  jxiinted  out 
the  defect,  the  defendant  might  have  been  able  to 
supply  it  then  and  there. 

In  the  supreme  court  it  has  been  held  that  a 
similar  objection  was  not  good.  An  objection  of  this 
kind  must  specificallv  j)oint<)Ut  the  i)articulars  where- 
in the  instrument  is  defective  (Snape  v.  Gilbert,  l.'J 
Jlun,  494).     If  such   an   objection  be  unavailing  in  a 
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«^t)ui  t  of  record,  where   the  i)roceedings  in  the  action 
are  taken  by  trained   attorneys,   certaintly  it  ought 
not  to  be  good  in  a  court  where  the  trials  are  so  often 
conducted  by  tlie  parties  without  counsel. 
The  Judgment  must  be  reversed. 


DEMPEWOLF,   Appellant,    v.   HILLS,    Res- 
pondent. 

Superior  Court  of  the  City  of  New  York,    Gen- 
eral Term,  February,  1886. 

§  531. 

Bill  of  Particulars.  —  Of  what  required  in  action  for  slander. 

In  ail  action  for  slander  alleged  to  have  been  spoken  "in  the  pres- 
ence and  hearing  of  divers  persons"  defendant  is  not  entitled  to 
a  bill  of  particulars  showing  the  names  of  all  the  persons  in  wiiose 
presence  the  words  were  spoken,  but  the  plaintiff  should  be 
required  to  give  the  names  of  some  persons  in  whose  presence  he 
claims  the  words  were  spoken.* 

It  is  not  the  office  of  a  bill  of  particulars  to  apprise  the  defendant  of 
the  nature  of  the  plaintiff's  proof  or  of  the  names  of  his  witnesses. 

(Decided  March  1,  188G.) 


*In  Kranz  v.  Dunn  (8  N.  Y.  Civ.  Pro.  408)  the  General  Term  of 
the  Supreme  Court,  First  Department,  held,  in  February,  1884,  that 
llie  order  requiring  the  plaintiff  in  an  action  for  libel  to  serve  upon 
the  defendant's  attorney  "a  bill  of  particulars  specifying  every  per- 
son and  firm  to  whom  he  intended  to  prove  the  al'lecrod  lil)ollous 
statement  was  published,  and  givihg  the  name  of  tlie  town  or  citv  in 
which  snch  persons  respectively  reside,  or  hnve  a  jilace  of  business." 
was  properly  granted.  'See  also  N.  Y.  Infants  Asylum  v.  Uoosevelt 
(7  N.  Y.  Civ.  Pro.  307). 

+  See  as  fo  nature  and  office  of  Bill  of  Particulars,  Note  on  Bill  of 
Particulars,  2  N.  Y.  Civ.  Pro.  240. 
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Appeal  by  pUiiwitr  from  (Ud.i  .ur.r.niL;  piiuiiiill" 
to  serve  a  fuiilh^r  hill  of  pajticuliirs. 

The  facts  apix^ar  in  the  opinion. 

Marsliall  P.  Stafford^  for  appellauL 

The  sole  piiri)ose  of  a  bill  of  particulars  in  an  action 
for  slander  is  that  the  defendant  may  have  the  time 
tmd  place  at  which  the  words  were  spoken  pointed 
out  so  deiinitely  and  distinctly  that  he  may  know 
with  certainty  the  occasion  to  which  the  complaint 
refers.  Jones  v.  Pliitt,  (JO  How.  Pr.  'i78  ;  Solomon  v. 
Stock  Exchange,  49  N.  Y.  Super.  (17  /.  c6  *S'.)  139  : 
JJutler'y.  Mann,  9  Abb.  N.  (7.^49. 

Even  if  the  name  of  some  one  in<lividiial  were 
necessary  to  ebable  the  defendant  to  know  the  occa- 
sion referred  to,  the  i)lain.tiff  ought  not  to  be  compel- 
led to  give  him  I  lie  names  of  all  the  persons  slie 
proposes  to  call  as  witnesses  on  the  question  of  utter- 
ing the  slander. 

Edicard  S.  CHiicli.  for  respondent. 
The    bill   of    ])articulars    demanded    was   proper. 
Stiebeling  v.  Lockhaus,  21  Ilun^  4o7 ;   Gardinier  t. 

Knox,  '21  Td.  500. 

Pkk  CtiKiAM. — The  com[)laint  was  upon  an  alleged 
^hinder  of  plainliif  by  defendant,  averred  to  have 
l)een  spoken  "in  the  presence  and  hearing  of  divers 
]iersons."  The  defendant  demanded  a  bill  of  the 
jiarticulars  of  the  time  and  ]ilace  of  the  slander.  This 
was  served  without  any  information  as  to  the  names 
P  persona  in  whose  presence  or  hearing  the  slander 
wfis  claimed  to  htive  been  uttered.  The  order  appealed 
from  was  then  nv«de,  that  plainlilf  serve  "a  statement 
i!i  writing,  of  the  names  of  the  persons  in  whose 
presence  or  hearing"  the  plaintiff  claimed  the  slander 
was  uttered. 
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The  defendant  claimed  that  the  order  was  neces-  j 
sary  to  enable  him  to  draw  his  answer  and  prepare  '. 
for  trial.  Less  than  the  names  of  all  persons  claimed  . 
to  liave  been  present,  would  enable  the  defendant  to  i 
draw  a  truthful  ansvrer  which  would  deny  or  admit  ] 
the  slander.  And  to  prepare  for  trial,  it  was  not  : 
necessary  to  do  more  than  specify  a  particular  occa-  i 
sion,  to  which  the  defendant  might  direct  his  prepara-  i 
tion.  It  is  not  the  office  of  a  bill  of  particulars,  to  ; 
apiH'ise  the  defendant  of  the  nature  of  the  plaintiff's  ^ 
proof,  or  of  the  names  of  his  witnesses.  On  the  trial,  : 
it  woul(i  not  be  just  that  the  plaintiff  should  fail  be-  , 
cause  of  some  person,  among  others  named  in  the  bill,  j 
not  being  x>resent,  althougli  there  might  be  no  doubt  \ 
that  the  speaking  relied  on  by  plaintiff  was  the  one  j 
actually  referred  to  in  the  bill  served.  The  order  | 
made  below  should  be  so  modified,  that  it  require  a  ''. 
further  bill  to  give  the  name  of  some  person  in  whose  i 
presence  the  plaintiff  claims  the  words  were  spoken.   '■. 

The  order,  as  modified,  is  affirmed,  with  $10  costs  \ 
to  abide  event.  ; 

i 

Sedgwick,  Ch.  J.  and  Tuuax,  J.,  concur.  i 
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SPRAGUE,     Appellant,    v.    PARSONS,    et    al.. 
Respondents. 

N.  Y.  Common  Pleas,  General  Teu.m,  May,  1886. 

§481. 

Pleading  —Complaint  in  action  for  dnmoges  sustained  by  levy   of  an 
attachment. —  W/ien  does  not  state  sufficient  facts. 

An  allegation  in  the  conn|)luint  in  an  action  for  damages  sustained 
by  levy  of  an  attaclinient,  that  tlie  iiitacliment  was  wholly  illegal 
and  unauthorized  by  law.  and  the  court  had  no  jurisdiction  to 
issue  the  same  and  the  same  was  null  and  void,  is  a  statement  of  a 
conclusion  of  law  only.* 

Ad  allegation  that  the  action  in  which  the  attachment  was  issued 
was  one  against  the  plaintifl  and  others  to  charge  them  wiiii  ih« 
debt  of  a  certain  corpontion  (tlu?ri'in  narniMl).  of  which  it  was 
claimed  the  defendants  in  that  suit  were  trustees,  but  it  was  not 
stated  whether  they  were  sought  to  be  held  liable  as  trustees  or  at 
sureties,  does  not  necessarily  show  tiiat  the  attachment  was  unau- 
thorized. 

An  allegation  in  a  complaint  in  an  action  brought  against  the  plaint- 
iff in  an  attachment  to  recover  damages  sustained  thereby,  that  th« 
atfachnient  was  vacated  on  motion,  without  stating  whether  it  wa« 
vacated  for  irregularity  or  as  unauthorized,  is  insufficient  to  sus- 
tain the  action;  unless  the  attachment  was  unauthorized  or  irregu- 
lar an  action  for  damages  not  brought  upon  the  undertaking  could 
not  be  maintained. 

{Decided  June  7,  1886.) 

xVppeal  by  the  plaintiff  from  a  judgment  in  favor 
of  defendants  entered  upon  dismissal  of  the  complaint 
at  trial  term. 

*  See  Sprague  v.  Parsons,  6  N.  T.  Civ.  Pro.  20,  where  the  justice 
wIjo  wrote  the  opinion  here  reported,  held,  in  determining  a  di-mur- 
rer  to  a  complaint  in  this  case — since  amended — that  an  action  tn 
recover  damages  sustained  by  an  attachment  may  be  maintained,  if 
the  attachment  be  irregular  only,  on  proof  that  it  has  been  set  aside; 
but  that  an  allegation  in  the  complaint  tliat  the  attachment  wa« 
"illegal,  unauthorized  and  void,"  was  a  conclusion  of  law,  and 
therefore  not  sufficient  to  admit  proof  that  the  attachment  was  void. 
Vol.  XL— 3 
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The  complaint  was  tlismissed  ux)on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  action  was  to  recover  damages  sustained 
by  the  levy  of  an  attachment  in  an  action  hiouglit  by 
defendants  against  tlie  plaintiff  and  others  in  the 
supreme  court,  whicli  attachment  had  been  vacated. 
The  defendants  asked  for  a  dismissal  of  the  complaint 
for  the  reason  that  the  allegations  of  fact  in  the  com- 
plaint did  not  show  that  the  attachment  was  unauthor- 
ized or  was  irregular. 

W.  Z.  Lamed,  for  appellant. 
Gilbert  li.  Hawes,  for  respondent. 

Daly,  J. — The  allegation  of  the  complaint  that  the 
attachment  was  wholly  illegal  or  unauthorized  by  law, 
and  the  court  had  no  jurisdiction  to  issue  the  same, 
and  the  same  was  null  and  void,  is  a  statement  of  a 
conclusion  of  law,  and  sets  forth  no  fact  whatever 
(Hammond  v.  Earle,  r)8  How.  Pr.  426). 

The  allegation  that  the  action  in  which  tlie  attach- 
ment was  issued  was  an  action  against  this  jdaintiff 
and  others  to  charge  them  with  liability  for  the  debt 
of  the  McKillop  &  Sprague  Company  of  which  cor- 
poration it  was  claimed  that  the  defendants  in  that 
suit  were  trustees,  does  not  show  that  the  action  was 
one  in  which  an  attachment  was  unauthorized.  It  does 
not  state  that  the  defendants  therein  were  sought  to 
be  charged  with  liability  as  trustees.  The  liability 
with  which  they  were  sought  to  be  charged  might  have 
been  that  of  surety  and  yet  the  allegation  would  have 
been  true  ;  the  claim  that  they  were  trustees,  not 
being  averred  as  the  grf)nMd  of  action.  As,  therefore, 
that  action  may  have  been  an  action  for  a  money 
demand  on  contract,  foraught  that  appears  in  the  com- 
plaint in  this  action,  it  is  not  shown  that  the  attach- 
ment was  unauthorized  in  the  action. 
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Nothing  is  left,  therefore,  but  the  allegation  that 
the  attachment  was  vacated  on  motion.  But  it  is  not 
alleged  that  it  was  vacated  for  irreguLirity  nor  as 
being  unauthorized.  It  might  have  been  vacated  for 
error  upon  a  question  of  fact  upon  opposing  affidavits. 
Unless  unauthorized,  or  irregular,  an  action  of  dam- 
ages (not  brought  upon  the  undertaking)  could  not  be 
maintained  (Day  v.  Bach,  87  JV.  Y.  56). 

It  appears,  therefore,  that  no  facts  were  stated  in 
the  complaint  constituting  a  cause  of  action,  and  the 
complaint  was  properly  dismissed. 

On  the  argument  of  a  demurrer  to  the  original  com- 
plaint in  this  action  (it  has  since  been  amended),  I 
held  that  the  complaint  might  be  sustained  as  upon 
an  attachment  set  aside  for  irregularity  but  that  point 
was  evidently  not  discussed  by  counsel.* 

Judgment  should  be  affirmed,  with  costs. 

BooKSTAVER,  J.,  coucurred. 
*  The  decision  here  referred  to  is  reported  6  J\^.  T.  Civ.  Pro.  88. 
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MOREHOUSE,    Respondent,  v.   MOREHOUSE,  bt 
Committee,  etc.,  Appellant. 

SuPKEME     Court,    Third     Department,    General 
Term,  June,  1886. 

§§  829,  830. 

Evidence. — When  testimony  of  party  taken  on  former  trial  may  be  used, 

because  he  has  become  incompetent. —  When  testimony  taken  on  trial 

of  action  may  be  used  on  the  trial  of  a  subsequent  action, 

although  th^  parties  are  not  precisely  the  same. —  When 

joint  indebtedness  becomes  several. 

Where  devisees  of  real  property  partitioned  the  same  between  them 
and  procured  a  nmrtgiige  tliereou  to  be  loreclosed,  each  one  agree- 
ing to  pay  the  liolder  thereof  upon  tl>e  bid,  one  half  the  amount 
due  upon  tlie  mortgage  with  costs, — Held,  tliat  the  liolder  of  the 
mortgage  could  have  held  them  as  joint  debtors,  but  that,  as  he, 
at  fiieir  request,  treated  each  as  his  separate  debtor  for  tlu"  one- 
Lalf,  and  acted  to  his  own  prejudice  upon  that  request,  he  had  the 
riglit  to  treat  ti)em  as  estopped  from  insisting  that  tliey  were  joint 
debtors,  and  that  a  payment  made  by  one  of  said  debtors  did  not 
release  the  other  and  was  not  the  payment  of  the  other,  it  being 
clear  that  it  was  the  purpose  of  all  the  parties  that  payment  should 
be  made  by  each  for  himself,  and  for  Mu'  release  of  his  half  prem- 
ises and  not  at  all  for  the  benefit  of  the  other  debtor,  or  for  th« 
release  of  his  half ;  and  this  is  so  notwithstanding  the  debtor 
making  such  payment  by  reason  of  some  mistake  in  the  figures, 
paid  more  than  his  half  of  the  debt. 

It  seems,  that  where  the  parties  to  two  actions  are  the  same  or  i» 
privity,  and  the  issues  or  the  point  in  issue  the  same,  evidence 
given  by  a  witness  on  the  trial  of  one  action  is  admissible  on  the 
trial  of  the  other. 

If  the  subject  matter  to  be  established  in  an  action  is  the  same 
against  the  party  against  whom  testimony  given  on  the  trial  of  a 
former  action,  is  offered,  and  was  of  as  much  importance  to  the 
issue  in  the  former  as  in  the  present  action",  and  the  witness  giving 
such  testimony  is  dead,  it  should  not  be  excluded,  although  the 
parties  to  the  two  actions  were  not  quite  the  same. 
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Philadelphia,  &c.  R.  R.  Co. ».  Howard  (13  IIow.  U.  8.  334),  followed. 

Bection  b3()  of  tlic  Cod«j  of  Civil  Pioct'dure,  wliicli  provides  for  the 
readiiiy;,  uikjii  tlie  trial  of  an  action,  of  tcstimonj  given  up<iii  a  for- 
mer in.il  by  one  who  has  since  become  iiicompetcut  to  testify,  is 
remcuiai  and  tiiiould  be  libeniUy  cutistrued. 

Testimony  given  ou  a  former  trial,  by  a  party  to  an  action,  wiio  liM 
since  become  gcaerally  iacomputeat  by  reason  of  the  insanity  of 
his  opponent  may  be  read  on  the  second  trial  of  the  action;  it  is 
not  necessjiry  that  such  incompetency  result  from  death  to  entitle 
sucIj  testimony  to  be  read. 

Where,  on  the  foreclosure  of  a  mortgage,  the  mortgaged  premises 
were  struck  off  to  two  owners  of  the  equity  of  redemption,  who 
had  a|>portioued  the  premises  between  them,  and  agreed  to  each 
pay  half  of  the  sum  bid,  but  the  sale  was  not  completed  by  the 
payment  thereof, — IlelJ,  that  so  l<'ng  as  the  sale  remained  incom- 
plete, by  the  refusal  of  one  of  the-  purchasers  to  pay  his  jiart  of 
the  bid,  the  mortgagee  could  not  be  deprived,  without  his  own 
consent,  of  the  benefit  of  his  mortgage,  and  could  not  be  compel- 
led against  his  consent,  to  waive  a  good  security  and  take  a  cause 
of  action  as  for  a  simple  debt  against  the  purchaser;  that  the  stat- 
ute of  limitations  not  having  run  again>t  the  mortgage,  an  action 
to  have  an  affidavit  of  foreclosure  of  sale  canceled,  .md  removed 
from  the  records  so  far  as  they  affect  that  part  of  the  premises  set- 
off to  one  of  said  purchasers,  unless  he  pay  the  balance  remaining 
due  on  account  of  his  proportion  of  the  bid,  with  interest  and 
costs,  and  that  if  he  failed  to  pay  said  sum  for  leave  to  foreclose 
the  mortgage  for  that  amount,  and  that  the  sale  under  sucii  fore- 
closure be  limited  to  the  part  of  the  premises  set  off  to  said  pur- 
chaser, was  not  barred  by  the  statute  of  limitations. 

In  such  a  case.  —Hdd.  that  the  contention  of  the  defendant  that  the 
piortgage  could  not  be  satisfied  in  effect  as  to  one  part  of  the  mort- 
gaged premises  and  remain  a  lieu  upon  the  other  part,  rested  upon 
no  foumlation, 

{Decided  June,  1886.) 

Appeal  by  defendant  Joel  B.  Morehouse,  by  his 
comniirtee,  etc.,  from  a  judgment  entered  upon  decis- 
ion of  the  Saratoga  county  si)ecial  terra. 

This  action  was  originally  commenced,  March  2, 
1874,  against  Joel  B.  Morehouse,  impleaded  with  his 
wife  and  Talcott  B.  Morehouse.    It  was  once   tried 
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md  determined  in  favor  of  said  defendant  Joel  B. 
Morehouse,  and  afterwards  reversed  at  general  term. 
In  1883  after  the  order  for  anew  trial  was  granted,  and 
before  the  case  again  came  on  for  trial,  the  defendant 
was  prostrated  by  a  stroke  of  paralysis  which  entirely 
lestroyed  his  mind,  and  a  committee  of  his  i)erson 
md  estate  was  appointed,  by  whom  this  action  was 
•ontinued  without  prejudice  to  any  and  all  proceed- 
ings had  in  the  action  prior  to  December  24,  1883. 
Subsequently  the  action  was  tried  at  special  term  in 
Saratoga  county,  and  judgment  rendered  in  favor  of  the 
plaintff,  from  -which  judgment  this  appeal  was  taken.. 
The  facts  as  stated  in  the  complaint  are  substanti- 
lilJy  as  follows  :  John  Morehouse  by  his  last  will  and 
testament,  which  was  on  January  1.5,  1860,  duly 
.ulmitted  to  probate,  by  the  surrogate  of  Saratoga 
lounty,  devised  unto  his  sons  Joel  B,  and  Talcott  B. 
Morehouse,  his  "homestead  farm,"  to  be  held  by 
them  sliare  and  share  alike  ;  which  fatm  the  said  Joel 
B.  and  Talcott  B.  Morehouse,  afterwards  partitioned 
between  themselves,  and  the  said  Joel  B.,  thereby 
l)ecame  seized  and  possessed  in  his  own  right  of  the 
south  half  thereof.  '  At  the  time  of  the  death  of  the 
said  John  Morehouse,  said  farm  was  incumbered  by  a 
mortgage,  executed  by  him  to  Daniel  B.  Campbell, 
dated  Sei)tember  13,  1858,  to  secure  the  payment  of 
$559.68  and  interest,  which  mortgage  was  on  April  8, 
3861,  duly  assigned  by  said  Campbell  unto  plaintiff. 
A  short  time  before  taking  such  assignment  it  having 
been  discovered  that  there  not  having  been  sufficient 
personal  proi)erty  of  the  testator  John  Morehouse  to 
pay  his  debts,  and  that  the  said  farm  would  be 
required  by  a  sale  thereof  to  pay  said  debts,  the  said 
Joel  B.  and  Talcott  B.  Morehouse,  preferring  to  take 
title  thereto  by  a  foreclosure  of  said  mortgage,  they 
and  the  executors  of  John  B.  Morehouse  requested 
the  plaintiff   to   purchase   said    mortgage   from   said 
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Campbell,  and  take  an  assignment  of  the  same  and 
foreclose  it,  and  such  as-ignment  was  taken  in  imisu- 
aiice  of  such  request,  and  plaintilf  paid  iheivl'or 
with  his  own  money  the  sum  of  $651,  that  being  ihe 
amount  then  due  thereon.  Thereafter,  in  accordance 
with  said  request,  the  plaintitf  coninieiiced  proceed- 
ings to  foreclose  the  said  mortgage  by  advertising, 
and  in  pursuance  of  the  notice  contained  in  such 
advertisement,  the  said  premises  covered  by  the  afore- 
said mortgage  were  struck  off  to  the  said  Joel  B.  and 
Talcott  B.  Morehouse  for  the  sum  of  $2,200,  which 
sum  it  was  understood  and  agreed  was  sufficient  to 
cover  the  amount  due  to  the  plaintiff  on  the  aforesaid 
mortgage,  the  costs  of  the  foreclosure  proceedings, 
and  also  the  balance  of  the  debts  and  liabilities  due 
from  the  estate  of  the  said  John  Morehouse,  deceased. 
The  amount  due  on  the  mortgage  for  principal,  inter- 
est and  costs,  at  the  time  of  the  sale  was  §734.41  ;  and 
it  was  agreed  between  the  plaintiff  and  the  said  Joel 
B.  and  Talcott  B.  Morehouse,  and  the  executors  of 
their  father's  will,  that  the  plaintiff  should  receive 
from  them  in  payment  of  their  said  bid,  the  amount 
due  him  in  cash,  and  receipts  for  the  payment  of 
debts  against  the  estate,  for  the  balance  of  the  bid, 
and  in  pursuance  of  such  arrangement,  the  defend- 
ant Talcott  B.  Morehouse  paid  the  plaintiff  $215  in 
cash,  and  as  to  the  balance  produced  receipts  for 
the  payment  of  the  d^b^s  of  said  estate,,  but  the 
defendant  Joel  B.  Morel  on  <f».  did  not  pay  his  half  of 
the  bid,  or  any  part  thereo",  Th<}  affidavit  of  publica- 
tion and  other  requisite  affidavits,  rnlating  to  the  fore- 
closure and  sale  were  made  by  atid  remained  in  the 
possession  of  the  plaintiff  for  some  time  after  the  sale, 
but  were  subsequently  delivered  at  the  request  or  by 
the  consent  of  the  said  Joel  B.  and  Talcott  B.  More- 
house to  one  Calvin  W.  Dake,  to  be  retained  by  him 
until  the  said  Joel  B.  Morehouse  paid  his  proportion 
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of  the  said  bid;  and  (he.  said  affidavits,  etc.,  were 
theieaiter,  without  the  knowledge  or  consent  of  the 
plaintiff  recorded  in  the  office  of  ihe  clerk  of  Saratoga 
county. 

The  2)laintill  demanded  judgment  "  tli;. 
decreed  that;  the  aforesaid  recording  of  the  a  for- said 
affidavits  of  foreclosure  and  sale  be  canceled  or 
removed' from  the  aforesaid  record,  so  far  as  the  said 
record  and  sale  affect  that  part  of  said  premises  set  off 
to  the  said  Joel  B.  or  claimed  by  him,  unless  the  said 
Joel  B.  Morehouse  sliall,  within  a  certain  time  njimed 
in  the  decretal  judgment  of  thiiiconrt,  pay  to  the  s;'id 
plaintiff  the  amount  remainir'g  due  to  him  from  the 
said  Joel  B.  Moreiiouse  on  account  of  his  proportiori 
of  said  bid  on  the  aforesaid  sale,  together  with  interest 
thereon  from  the  time  of  said  sale  and  the  costs  of  this 
action  ;  and  that  it  be  further  adjudged  and  decreed 
that  if  the  said  Joel  B.  Morehouse  siiall  fail  to  pny  the 
aforesaid  sum  of  money  within  the  time  therein  named, 
that  the  said  plaintiff  be  at  libert}'  to  ft)reclose  the 
aforesaid  mortgage  for  the  i)rincipal  and  interest  due 
thereon,  less  the  said  $215  paid  by  tlie  said  Tnlcott  B. 
Morehouse  ;  and  that  upon  a  sale  under  such  foreclos- 
ure the  said  sale  be  limited  and  confined  to  that  part 
of  the  said  premises  set  off  to  Joel  B,  Morehouse,  in 
the  partition  between  the  said  Joel  B.  and  Talcott  B. 
Morehouse,  or  to  that  part  of  the  homestead  i)remises. 
covered  by  said  mortgage  that  the  said  Joel  now 
claims  to  own.  And  that  such  other  order,  judgment 
or  decree  may  be  granted  as  will  be  just  and  agreeable 
to  equity,  together  with  the  costs." 

The  defendant  Joel  B.  Morehouse,  vvlio  alone 
answered,  among  other  things  :  (1.)  admitted  the  pur- 
chase of  the  Campbell  mortgage  by  the  plaintiff,  and 
the  foreclosure  of  it  and  sale  of  the  premises  thereun- 
der, and  the  purchase  of  them  by  the  defendants  at 
said  sale,  and  denied  all  other  allegations  of  the  com- 
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plaint ;  (2.)  set  np  that  the  cause  of  uctioii  accrued 
more  thausix  years  before  the  action  was  coniraenced, 
and  that  the  same  was  barred  by  the  statute  of  limita- 
tions ;  and  (3)  alleged  payment  of  the  amount  due  to 
the  plaintiff  on  said  bid. 

On  the  second  trial  at  special  term  the  plaintiff  put 
in  evidence  against  the  defendant's  objection,  all  the 
testimony  given  by  both  parties  on  the  former  trial, 
including  that  given  by  the  plaintiff  and-  that  given  by 
the  defendant,  in  his  own  behalf.  He  also  put  in  evi- 
dence the  judgment-roll  and  a  portion  of  the  evidence 
of  Joel  B.  Morehouse  and  of  Calvin  W.  Bake  (who 
(lied  i)rior  to  this  trial)  in  three  other  actions  brought 
by  Freeman  Tourtellot,  Simeon  Sconton  and  David 
Bennet,  resi;)ectively,  against  the  plaintiff  herein,  and 
'he  defendants  Joel  B,  Morehouse  and  Talcott  B. 
Morehouse,  which  three  actions  were  tried  together. 

Said  actions  were  brought  for  the  purpose  of  charg- 
ing debts  due  the  plaintilTs  therein  from  John  More- 
house, deceased,  upon  the  real  propert}' devised  by  him 
lo  the  defendants  Joel  11  and  Talcott  Morehouse,  and 
to  secure  the  payment  of  said  debts  from  the  i^roceeds 
of  a  sale  thereof. 

The  complaint,  among  other  things,  set  out  the 
devise  of  the  property  in  suit  to  the  defendants  Joel 
J5.  and  Talcott  B.  Morehouse  ;  that  they  had  accepted 
the  same,  and  had  entered  into  possession  thereof; 
the  purchase  and  foreclosure  of  the  mortgage  by 
Nelt?on  D.  Morehouse,  and  the  purchase  of  the  prop- 
erty covered  thereby  at  the  sale  by  Joel  B.  and 
Talcott  B.  Morehouse,  and  alleged  that  such  transfer 
of  the  mortgage,  and  sale  thereunder,  were  made 
for  the  purpose,  and  with  the  intent  to  cheat  and 
defraud  the  plaintiff  in  said  action,  out  of  the  sum 
due  him,  and  that  by  false  and  fraudulent  statements 
the  defendants  in  .said  action,  deterred  and  prevented 
others  intending  and  desiring  to  bid  at  said  sale,  from 
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so  doing,  and  that  the  said  premises  were  sold  at 
much  hiss  tliau  their  value.  The  auswer  of  the 
defendants  denied  the  allegations  of  the  complaint 
setting  out  fraud,  and  that  the  defendants,  Joel  B. 
and  Tulcott  B.  Morehouse  accepted  the  devise  ;  and 
averred,  that  after  the  executors  of  John  Morehouse, 
deceased,  had  become  satisfied  that  his  debts  "could 
not  be  made  from  the  personal  estate,  and  that  a  sale 
of  the  real  estate  by  the  order  of  the  surrogate  or  in 
some  other  way,  would  become  necessary  for  the  pay- 
ment of  debfs,  it  was  agreed  between  the  said  execu- 
tors and  the  Said  Nelson  D.  Morehouse,  that  the  said 
jS^elson  D.  Morehouse  should  purchase  from  Daniel  D. 
Campbell  the  aforesaid  mortgage  and  foreclose  it, 
with  a  view  of  having  the  premises  sold  for  the  pur- 
pose of  realizing  money  to  apply  upon  the  said  debts, 
the  said  Daniel  D.  Campbell  having  made  demands 
upon  the  executors  for  the  payment  of  the  amount 
due  upon  the  said  mortgage,  threatening  to  foreclose 
the  same  if  payment  was  not  made,  and  the  said 
executors  being  of  the  opinion  that  the  said  mortgage 
could  be  foreclosed  at  less  expense  in  the  hands  of  the 
said  Nelson  D.  Morehouse  than  if  foreclosed  by  the 
saifl  Campbell,  and  thereby  obtain  money  without  the 
expense  of  proceedings  before  the  surrogate,  and  that 
the  said  mortgage  was  purchased  by  said  Nelson  D. 
Morehouse  under  the  said  agreement  and  foreclosed 
by  liim,  and  the  jiiemises  were  pur-chased  by  the  said 
Joel  B.  Morehouse  and  Talcott  B.  Morehouse  on  or 
about  the  twenty-eiglith  day  of  October,  1861,  at  the 
sum  of  $2200,  being  the  full  value  of  the  said  premises, 
subject  to  the  incumbrances  thereon,  which  incum- 
brances amounted  to  about  $800  ;  that  the  said  sale 
was  in  all  respects  fairly  conducted,  no  representations 
were  made  by  the  said  defendants  or  to  their  knowl- 
edge, intended  or  calculated  to  prevent  competition  at 
said  sale  ;  that  the  said  defendants  Joel  B.  Morehouse 
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aud  Taicuti  B.  Marehoiise  have  fully  paid  over  to  the 
said  JSelsoii-1).  Muieiiouse  the  whole  of  said  $2200, 
except  then-  prorata  share  of  the  amount  due  tij»^m 
from  the  estate  of  the  said  Johu  Murehoust." 

The  testimony  of  Joel  B.  Morehouse  in  those  ac- 
tions which  was  received  in  evidence  in  this,  related 
to  the  agreement  under  which  the  assignment  of  the 
mortgage  and  sale  thereunder  were  made,  and  the 
testimony  of  Calvin  Dake,  which  was  read  in  evidence, 
was  as  follows  : 

*' I  believe  I  have  the  affidavits  on  the  last  fore- 
closure ;  Nelson  Moiehouse  left  them  with  me  to 
retain  unlil  Bradley  had  complied  with  the  condition 
of  the  bid  ;  he  bid  it  off  as  I  understood.     I  have  never 

had  any  instructions  to  deliver  them.     (sic)  any 

demand  made  on  me  for  them." 

All  this  evidence  was  objected  to  by  the  defendant 
and  exceptions  duly  taken. 

The  testimony  of  the  plaintiff  and  of  Joel  B.  More- 
house, given  on  the  former  trial,  was  also  received  in 
evidence,  sul)ject  to  defendant's  exception  to  its 
admissibility, 

A.  Pond  {Pond  &  French,  attorneys),  for  defend- 
ant-appellant. 

The  debt  created  by  that  joint  bid  by  the  defend- 
ants constituted  a  joint  debt  of  the  two  defendants, 
Joel  B.  and  Talcott  B.  Morehouse,  for  whom  the  bid 
was  made,  and  a  payment  by  either  of  the  joint 
debtors  Avould  extinguish  it.  The  i)h»intiff  testified 
that  he  had  never  released  Talcott  from  his  liaV)il- 
ity  to  him-  on  this  bid.  Hence,  any  payment  by 
Talcott  on  this  joint  indebtedness  of  his  and  Joel  B., 
extinguished  the  debt,  to  the  full  extent  of  the  pay- 
ment, and  operates  to  the  joint  benefit  of  both  debt- 
ors, and  when  once  made  could  not  be  recalled.  Le 
Page  t.  McCrea,  1  Wend.  164  ;  Hobby  v.  Hobby,  5  CusJi. 


1 
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{Mass.)  536  ;  Marvin  v.  Vedder,  5  Cow.  671.  ...  A  , 
payment  on  a  debt  against  two  joint  debtors  by  one,  ' 
operates  when  made,  to  extinguish  the  debt,  to  the  j 
exti^nt  of  sucli  payment,  and  it  cannot  be  repudiated  ; 
or  taken  back  by  the  creditor,  and  only  partly  applied,  ; 
because  he  says  now  it  will  pay  more  than  the  propor-  \ 
tion  o£  the  debt,  owing  by  the  joint  debtor  making  ; 
such  x)aynient.  Le  Page  v.  McCrea,  1  Wend.  104;-, 
Hobby  V.  Hobby,  5  Cusli.  516.  Nor  could  the  lien  of  j 
the  mortgage  debt  so  paid  by  said  note  of  $449,  so  \ 
taken  as  cash,  ai]d  tbeieby  discharged  to  that  amount,  \ 
be  again  revived,  even  by  an  express  agreement  1 
between  Talcott  B.  and  the  plaintiff  to  that  effect,  if  < 
one  had  been  made,  which  is  not  pretended.  Marvin  ! 
V.  Vedder,  5  Cow.  671.  .  .  .  Tlie  rule  is,  that  the-.: 
evidence  given  by  a  witness  since  dead,  in  another] 
case  between  other  parties,  is  admissible,  if  the  issue i 
in  the  two  cases  are  the  same,  but  not  otherwise.  1  \ 
GreenL  Eo.  §  164  ;  Jackson  ».  Crissey,  3  Wend.  251 ;  < 
Osborn  v.  Boll,  5  Denio,  870,  378.  Green  leaf  says :  ] 
"  Wlinre,  therefore,  the  point  in  i^sue  in  both  aclions>J 
w;is  not  Ibe  same,  tlje  issue  in  the  former  action  hav-'] 
ing  been  upon  a  common  or  free  fishery,  and  in  the  i 
latter,  it  being  upon  a  several  fishen^^,  evidence  of  what  \ 
a  witness  since  deceased  swore  upon  a  former  trial,  i 
was  held  inadmissible."  1  Greenl.  Ed.  §  104  ;  Malvin 
7).  Whiting,  7  Pick.  79,  81.  .  .  .  The  right  of; 
action  for  the  debt  created  by  the  bid  by  the  defend-^ 
ants  at  the  foreclosure  sale,  and  to  secure  the  payment! 
of  which  the  plaintiff  claims  an  equitable  lien  on  the- 
real  estate  so  sold  by  him  and  purchased  by  them,  1 
was  itself  barred  in  six  years  from  said  sale  by  the., 
statute  vjf  limitations.  .  .  .  And  after  the  debt  lia».j 
become  extinguished,  either  by  the  operation  of  thej 
statute  of  limitations,  or  by  bankruptcy  or  otherwise,  i 
in  such  case,  nothing  would  then  remain  to  support  a 
lien.    The  debt  is  the  principal,  and  the  lien  the  inci-l 
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dent,  and  when  the  former  dies,  the  latter  ceases  to 
exist  also.  This  is  extreniely  well  settled  law.  Code 
of  Procedure,  §  91,  subd.  1 ;  Borst  v.  Corey,  15  JV.  Y. 
m'),  .'511  ;  Rundle  v.  Allison,  34  Id.  180,  182  ;  Loder  v. 
Ihnfield,  71  Id.  92,  103,  104;  Am.  Bible  Soc.  v.  Hebard, 
51  Barb.  553;  S.  C-,  affd,  41  N.  T.  619  ;  Matter  of 
Neilley,  95  Jd.  382,  390  ;  Ocean  Nat.  Bank  v.  Olcott,  46 
Id.  12,  22;  Linthicum  v.  Tapscott,  28  Ark.  287  ;  Yates 
V.  Wooden,  6  Bush  {Ky.)  438.  .  .  .  Where  the 
remedies  at  law  and  in  equiry  are  concurrent,  the 
same  statute  of  limitations  which  bars  the  legal 
remedy  bars  the  equitable  remedy  also.  See  all  the 
cases  above  cited,  and  particularly  Borst  v.  Core}'',  15 
N.  Y.  505,  510;  McCrea  v.  Purmort,  16  Wead.  460, 
476  ;  Rundle  v.  Allison,  34  N.  Y.  180,  182  ;  Coleman 
V.  Second  Ave.  R.  R.  Co.,  38  Id.  201  ;  Foot  v.  Farring- 
ton,  41  Id.  1G4,  171  ;  Morris  v.  Budlong,  78  Id.  544, 
559 ;  Am.  Bib.  Soc.  z.  Hebard,  51  Barb.  552,  570  ;  Mat- 
ter of  Neilley,  95  N.  Y.  382,  390.  And  see  Thom.is  v. 
Dickenson  (12  N.  Y.  364,  370),  as  to  right  of  vendor  to 
maintain  action  at  law  for  purchase  price  of  land  sold. 
Pierson  n.  McCready,  22  N.  Y.  Weekly  Dig.  258. 
.  .  .  The  answer  admits  both  the  sale  and  bid,  and 
hence  the  pleadings  show  a  valid  sale  and  a  legal  bid, 
as  already  shown.  Now,  said  sale  on  foreclosure 
being  valid  and  regular,  it  extinguished  the  mortgage, 
and  the  plaintiff's  only  remedy,  while  the  sale  stands, 
is  to  collect  the  bid.  Stackpole  v.  Robbins,  47  Barb. 
212,  217;  Knower  v.  Reynolds,  99  N.  Y.  245,  249. 
.    .    .    And  see  Coulter  v.  JBower,  64  How.  Pr.  132,  134. 

NatJianiel  C.  Moak  {John  C.  Hurlburt,  attorney), 
for  plaintiff -respondent. 

The  deposition  of  plaintiff  taken  before  trial  on 
application  of  Joel  B.,  was  competent  on  this  trial  in 
behalf  of  plaintiff.  Rice  v.  Motley,  24  Hini,  143. 
The  testimony  of  Calvin  W.  Dake  given  before  Judge 
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Fkhkis,  us  referee  in  tlie  suit  by  Truman  Tourtellot 
against  Joel  13.  Morehouse,  Talcott  B.  Morehouse  and 
^Nelson  D.  Morehouse,  was  competent.     1.  Dake  waa 
called,  sworn    and   gave    testimony    in    that    suit  in 
belialJ:  of  the  defendants.     2.  The  defendants  |n  that 
suit  answered  ;  the  answer  was  sworn  to  by  Joel  B. 
'6.    They  asserted   the  legality  of    the  sale,   and  that 
plaintiff  held   himself  liable  to  the  estate,  less  mort- 
gage, debts,  costs,  etc.    4.     The  testimony  of  a  witness 
thus  called  by  Joel  B.,  even   though  also  called  by 
others,   and  sworn  upon  material  issues,  was  compe- 
tent testimony  in  favor  of    another  ])arty  who   had 
answered,  and  took  part  in  the  trial.    The  competency 
of  the  testimony  does  not  depend  upon  examination  of 
the  witness  by  the  party  against  whom  the  testimony  is 
offered,  but  upon  the  right  to  examine.  Bradley  v.  Mi- 
rick,  91  iV:  Y.  293  ;  Lawson  v.  Jones,  1  JV.  Y.  Civ.  Pro. 
247  ;  Cozenon  v.  Vaughn,  1  Maule  <&  Selw.  4.     6.  The 
point  in  issue  in  the  Tourtellot  suit  was,  whether  Joel 
B.  had,  under  the  mortgage  f'orerlopure  by  Nelson  D., 
obtained  a  good  title  to  the  land  in  question.    The 
question  whether  title  was  held  in  escrow  by  Dake,  or 
was  held  by  him,    was    material.     Osborn  v.  Bell,   5 
Denio,  377;  Clark  v.  Yorce,  15  Wend.  193;  Jones  v. 
Jones,  45  Md.  153 ;   Jackson  v.  Bailey,  2  Jo7ms.  19,  20. 
It  is  not  necessary  the  parties  should  be  the  same  if  the 
parties  to  the  vsnit  were  parties  in  the  former  suit.  Phil- 
adelphia, etc.  R.  R.  Co.  V.  Howard,  13  Bote.   U.  S.  334, 
335.     On  the  trial  of  an  action  brought  by  an  adminis- 
trator to  recover  damages  for  the  death  of  his  intestate, 
caused  by  the  wrongful  act  of  the  defendant,  evidence 
is  admissible  to  prove  what  was  the  testimony  of  wit- 
nesses since  deceased,  on  the  trial  of  an  action  brought 
by  said  intestate,  and  abated  by  his  death,  for  damages 
for  injuries  caused  by  said  wrongful  act.     Indianapo- 
lis, etc.  V.  Stout,  53  Ind.  143.     The  tesfimmiy  of  the 
plaintiff  on  the  former  trial  was  competent.    1.  The 
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ode  (§  830)  entitles  it  to  be  read.    That  section  of  tlie 
>de,  as  originally  passed  in  1877  (2  Laios  1877,  p.  260), 
simply  excluded  the  husband  or  wife  of  a  party,  when 
the  party  was  excluded.     That  section  was  repealed 
in  1878,  p.  174.     The  present  section  was  enacted  and 
numbered   830,    in   1879   {Laws   1870,    p.   618).      The 
design  of  section  830  was,  when  a  party  had  been  prop- 
erly examined,  and  was  incompetent  generally,  at  the 
second  trial,  his  testimony,   taken  at  a  time  when  it 
was  properly  taken,  and   the  adverse  party  had  an 
pport unity  to,  or  ought  to  have  answered  it,  the  tes- 
timony so  takeu,   should  be  competent.      "A  thing 
within  the  meaning  and  intent  of  a  statute,  is  within 
it,  though  not  within  the  language  thereof,  and  even 
though  it  seem  contrary  to  the  letter  of  the  statute." 
Jackson  v.  Collins,  3  Cow.  89,  96  ;  James  v.  Patten,  6 
N.  Y.  9,  13.     "The  intent  and  meaning  of  the  statute 
must  be  found  partly  from  the  words  of  the  statute, 
and  parll}'^  from   the   mischief  which  the  statute  was 
intended  to  remedy.     That  intent  sometimes  becomes 
so  controlling  that  it  is  found  necessary  to  expound  it 
against  the  letter,  in  order  to  preserve  the  intent  of 
the  statute;  for  a  thing  which  is  within  the  letter  is 
not  within  the  statute,  unless  it  be  within  the  intention 
of  the  makers."     AVhite  v.  Wager,  32  Barb.  2.")3  ;  Rice 
V.  Mead,  22  How.  Pr.  449.    2.  And  it  is  even  immate- 
rial whether  the  party  whose  evidence  is  offered  was, 
or  was   not  cross-examined   if  he  might  have  been. 
Bradley  v.  Mi  rick,  91  JW  Y.   29.'5 ;  Lawson  v,  Jones,  1 
N.  Y.  Cin.  Pro.  247.     3.  The  testimony  was  admissible 
at  common   law  without  any  statute.     If    testimony 
becompetent  when  given,  and  the   witness  be  subse 
quently  made  incompetent,  the  testimony  given  when 
he  was  competent  may  be  read.     The  deposition  of  an 
interested  witness,  taken  in  an  equity  proceeding,  when 
both  parties  are  alive,  is  admissible  in  evidence  after 
the.  death  of  one  of  said  parties,  in  an  action  of  eject- 
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nient  touoliing  the  same  subject-matter  between  the 
survivor  of  the  representative  of  the  party  deceased. 
Galbraith  v.  Zimmerman,  100  Peim.  <SY.  874.  .  .  . 
Where  one  sues  by  a  guardhm  or  committee,  such 
guardian  or  committee  is  not  a  party  to  the  suit.  It 
is  the  suit  of  tlie  party  by  his  jn-otector.  Bryants. 
Livermore,  20  Minn.  314,  342 :  George  v.  High,  8o  N. 
C.  113.     .     .     . 

Landon,  J. — The  finding  that  Joel  B.  Morehouse 
has  never  paid  anything  upon  or  by  reason  of  the  bid 
upon  the  foreclosure  sale,  is  in  accord  with  the  evi- 
dence of  Joel  himself.  The  elaborate  argument  of  the 
appellant  in  opposition  to  this  finding  rests  u[)on  the 
fiction  of  a  constructive  payment  for  Joel  by  means 
of  the  x^ayment  of  Talcott,  when  it  is  quite  clear  that 
it  wiis  the  purpose  of  all  the  parties  that  Talcott' s 
payment  should  be  for  himself  and  for  the  release  of 
his  half  of  the  farm,  and  not  at  all  for  the  benefit  of 
Joel  or  for  the  release  of  his  half.  If  by  means  of  any 
mistake  in  figures,  Talcott  should  be  credited  with 
more  than  his  half,  which  is  not  clear,  he  did  not  pay 
it  for  Joel's  benefit,  did  not  intend  to  do  so,  and  it 
would  be  an  entire  perversion  of  the  understanding  of 
the  parties  to  give  it  that  effect  now.  Each  was  the 
devisee  of  an  undivided  half  of  the  farm  covered  by 
the  mortgage.  They  partitioned  the  farm  between 
themselves  ;  procured  plaintiff  to  foreclose  the  mort- 
gage, each  one  agreeing  to  pay  plaintiff,  upon  the  bid, 
one  half  the  amount  due  upon  the  mortgage  with 
costs.  The  plaintiff  could  have  held  them  as  joint 
debtors,  but  at  their  request  treated  each  as  his  sepa- 
rate debtor  for  the  one  half,  and  acted  to  his  own  prej- 
udice upon  that  request,  and  has  the  right  to  treat 
them  as  estopped  to  insist  that  they  are  j'oint  debtors. 

Upon  the  trial,  the  testimony  of  Calvin  Dake,  then 
deceased,  which  he  had  given  in  an  action  in  which 
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one  Turtellot  was  iJainliff  and  Nelson,  Talcotr,  and 
Joel  B  Moieliouse  were  defendants,  was  read  in  evi- 
dence against  the  objection  of  Joel  B.  Tlie  parlies  to 
this  action  were  parties  to  lliat  action.  Tiie  issues 
framed  by  the  pleadings  aie  not  precisely  the  same, 
but  under  the,  issues  in  each  action  the  point  in  issue 
touched  by  Dake's  testimony  was  the  same,  and  in  the 
former  action  must  have  been  fatal  to  the  main 
defense  alleged,  whereas  in  this  action  its  force  would 
have  been  entirely  neutralized  if  the  payment  alleged 
by  the  defendant  Joel  had  been  established. 

Where  the  parties  aie  the  same  or  in  privity,  and 
the  issues,  or  the  point  in  issue  the  same,  such  evi- 
dence is  .admissible  (Jackson  ex  dim.  Barton  r. 
Crissey,  3  Wend,  251  ;  Osborn  t.  Bell,  5  Dtnio,  370  ; 
Lnwson  v.  Jones,  1  iV.  Y.  Ch.  Pro.  247;  Clark  d. 
Vorce,  15  Wend.  193  ;  Biadley  v.  Mirick,  91  N.  Y.  293). 

When  the  parties  are  the  same,  and  the  point  in 
issue  the  same,  we  can  clearly  see,  that  the  party 
against  whom  the  testimony  is  offered  had  the  same 
opportunity  and  the  same  interest  as  now  to  resort  to 
every  test  to  probe  the  witness  and  his  testimony,  and 
we  see  no  reason,  although  the  parties  are  not  quite 
the  same,  if  the  s«ibject  matter  to  be  now  established 
is  the  same  against  the  party  against  whom  the  testi- 
mony is  offered  as  upon  a  former  tiial,  aud  was  of  as 
mucii  importance  to  that  issue  as  it  is  to  this,  why  the 
death  of  the  witness  should  exclude  his  testimony. 
The  party  against  whom  it  is  now  offered  has  once  had 
his  day  in  court  in  the  very  matter  of  developing  that 
testimony,  and  that  toonndera  pressure  of  interest 
as  great  as  now  exists,  so  that  nothing  can  be  pre- 
sumed to  have  been  omitted  from  want  of  opportunity, 
care  or  interest. 

In  Philadelphia,  &c.  11.  R.  Co.  v.  Ht>vvard,  13  How. 
U.  S.  334-0,  the  action  was  between  Howard  and  the 
Philadelphia,  W.  &  B.  II.  R.  Co.  as  for  covenant  bro- 
VoL.  XI.— 3 
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ken.  There  had  been  a  former  action  between  How- 
ard and  another,  and  the  Wilmington  &  S.  R.  R.  Co., 
as  for  assumpsit.  The  Wilmington  &  S.  R.  R.  Co., 
and  the  Baltimore  &  P.  D.  Co.,  were  subsequently  by 
the  legislature  consolidated  into  the  present  defend- 
ant, the  Philadelphia,  &c.  R.  R.  Co.  The  deposition 
of  a  witness  taken  upon  the  same  subject  matter  in 
issue  in  this  case  as  in  the  former, — viz.,  whether  a  cer- 
tain paper,  made  by  one  of  the  constituent  companies, 
was  under  its  corporate  seal  or  not, — was  held  to  be 
admissible.  There  the  parties  were  not  the  same  ;  one 
action  was  assumpsit,  the  other  covenant.  See  also  1 
Greenleaf  Eg.  §  164. 

Upon  principle  and  authority,  we  think  the  evi- 
dence  was  properly  received. 

The  testimony  of  the  plaintiff  given  upon  the  for- 
mer trial  of  this  action  was  properly  received  under 
§  830,  Code  Civ.  Pro. 

That  section  is  remedial,  and  should  be  liberally 
construed.     It  renders  competent :  1st,  the  testimony 
of  a  party  given  upon  a  former  trial,  in  case  such  party 
has  since  died  ;  2d,  the  testimony  given  on  the  former 
trial  of  any  person  who  since  then  has  become  incom- 
petent to  be  examined  on  this  trial,  by  virtue  of  sec- 
tion 829.     Section  829  affects  the  competency  of  the 
witness  to  be  now  examined,  but  section  830  estab- 
lishes the  competency  of  his  testimony  given  upon  a 
former  trial  of  the  same  case.     A  technical  reading  of 
the  section  which  should  make  the  death  of  a  party 
the  condition  iDrecedent  to  the  competency  of  the  tes- 
timony of  any  witness  other  than  the  deceased  party, 
may  possibly  be  made,  but  the  spirit  of  the  statute 
should  prevail,  and  that  gives  competency  to  the  tes- 
timony previously  given  in  the  case  between  the  same 
parties,  before  the  incompetency  attached  to  the  wit- 
ness. 

Pennsylvania  cases  tend  to  show  that  this  sensible 
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rule  exists  at  common  law  (Galbraith  v.  Zimmerman, 
100  Pe7i7i.  SL  374 ;  Pratt  v.  Pattei-son,  31  P.  F.  S.  [Pa.\ 
114;  Evans  v.  Reed,  28  Jb.  41o  ;  Hay's  Appeal,  10 
JVorr.  [Pa.]  256);  and  we  think  it  should  not  be  de- 
feated by  an  adherence  to  the  letter  in  opposition  to 
the  spirit  of  the  statute. 

The  objection  of  the  statute  of  limitations  was  over- 
ruled upon  the  former  appeal.* 

The  complaint  states  that  upon  a  foreclosure  of 
the  mortgage  by  advertisement,  the  mortgaged  prem- 
ises were  struck  off  to  Joel  B.  and  Talcott  Morehouse, 
and  it  characterizes  that  proceeding  as  a  sale,  but  it 
expressly  shows  that  the  sale  was  not  completed  by 
payment  of  the  sum  bid.  So  long  as  the  sale  remains 
incomplete  by  the  Refusal  of  the  defendant  to  pay  his 
part  of  the  bid,  the  plaintiff  cannot  be  deprived,  with- 
out his  own  consent,  of  the  benefit  of  his  mortgage. 
He  cannot  be  compelled  against  his  consent  to  waive 
a  good  security  and  take  a  cause  of  action  as  for  a 
simple  debt  against  such  a  debtor.  No  statute  of  lim- 
itations has  run  against  his  mortgage.  The  conten- 
tion of  the  defendant  that  the  mortgage  could  not  be 
satisfied  in  effect  as  to  Talcott's  share  of  the  farm  and 
be  on  foot  upon  Joel's,  rests  upon  no  solid  founda- 
tion. 

It  was  Talcott's  duty  to  protect  by  payment  his 
own  share,  under  the  understanding  between  Joel, 
Talcott  and  the  plaintiff. 

The  judgment  is  right,  and  should  be  affirmed,  with 
costs. 


Peckham,  J.,  concurred. 
BocKES,  P.  J.,  not  sitting. 


•  Morehouse  v,  Morehouse,  15  _V.  T.  Weekly  Dig.  675. 
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WEITKAMP,  Respondent,  v.  LOEHR,  Impleaded, 
ETC.,  Appellant. 

Superior  Court  of  the  City  of  New  York,  Special 

Term,  August,  1885  ;  also  General  Term, 

February,  1886. 

§§  635,  636. 

Attachment, — What  amounts  to  non-retidence, — Distinction  between  reti- 
dence  and  domicile. 

The  meaniug  of  residenco,  inlmbitancy  and  domicile  stated,  and  tht 
distinction  between  tliem, — particularly  as  the  terms  are  used  witk 
reference  to  attachments  under  the  Code  of  Civil  Procedure, — 
pointed  out.     [^-\  S-i'J* 

Actual  cessation  to  dwell  within  the  State  for  an  uncertain  period, 
without  definite  iutention  as  to  any  fixed  time  of  returning,  eve« 
though  a  general  intention  to  return  at  some  time  in  the  future  may 
may  exist,  constitutes  non-residence,  and  warrants  the  issue  of  au 
attachment  under  sections  635  and  6;5G  of  the  Code  of  Civil  Pro- 
cedure.    ["'] 

De  Meli  v.  De  Meli  (5  N.  T.  Civ.  Pro.  300);  [»,'»]  Depuy  v.  Wurta 
(53  iV.  r.  556),  ['","]  distinguished. 

Where,  on  a  motion  to  vacate  an  attachment  granted  in  April,  18S5, 
ou  the  ground  that  the  defendant  was  a  non-resiilent  of  this  State, 
it  appeared  that  in  June,  1884,  the  defendant  removed  from 
the  city  of  Brooklyn,  in  this  State,  wiiere  he  had  previously 
resided  with  his  family,  to  Milwaukee,  Wisconsin,  with  the  inten- 
tion of  remaining  there  for  an  indefinite  period,  and  then  nlurning 
to  Brooklyn  ;  that  he  stored  his  furniture  in  the  citj'.  of  Brooklyn, 
but  did  not  have  any  place  of  abode  or  house  in  which  he  could  at 
the  time  tlie  attachment  was  issued  call  his  home  or  residence  ; 
that  he  occasionally  returned  to  New  York  on  business,  and  while 
here  stayed  temporarily  in  boarding-houses  in  Brooklyn,  but  that 
during  the  greater  part  of  the  time  between   his  removal  and  the 

*  The  meaning  of  and  distinction  between  the  terms,  residence 
and  domicile  are  considered  in  a  Note  on  Security  of  Costs,  4  N.  Y. 
Civ.  Pro.  82,  at  p.  87. 
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issuing  of  tbo  attucliment  he  was  absent  in  Milwaukee,  or  traveling 

in  relation  to  his  business, — UJd,  that  tlic   defeuduut  was  a  uou- 

resideut  of  the  Stale  witliin  the  im-aninj;  of  iJie  provisions  of  the 

Code,  providing  for  the  issuing  >>i  an  attachment  on  tliatgr<»und  ; 

[',  '*]  that  the  attucliment  was  properly  granted,   and  should  not 

be  vacated.     [',  "J 
It  is  well  settled  that  a  person  may  have  a  domicile  in  this  State  and 

at  the  same  time  be  a  resident  of  anotlier  State.     ['] 
In  re  Thompson  (1  Wmd.  4.S)  :  [»1  Mayor  v.  Gcnnett  (4  Hun,  489)  ;  ["] 

WallKce    r.    Ciistle   («8  K    T.  374)  ;  [*J  In  r*  Collins  (64  ZTcw. 

Pr.  65),  [»1  followed. 
{Decided  at  Special  Term,  Augmt  29,  1885,  at  General  Term,  March  1, 

1886.) 

Motion  by  defendant,  Francis  Loehr,  that  an 
attac4inient  issued  against  his  pro[)erty  on  the  ground 
that  he  is  a  non-resident  of  the  State  be  vacated. 

The  facts  appear  in  the  opinions  here  reported. 

John  D.  Ahrens^  for  defendant  and  motion. 

Frank  J.  Dupignac^  for  plaintiff,  opposed. 

Inqijaham,  J. — From  the  facts  as  they  appear  in 
this  ai)plic'atiX)n,  it  is  clear  that  the  defendant  did  not 

lose  his  domicile  in  tiiis  State. 
[']  It  is  well  settled,  however,  that  a  i)erson  may 

have  a  domicile  within  this  State,  and  at  the  same 

time  be  a  resident  of  another  State. 
[•]  In  the  matter  of  Thomi)sori  (I    Wend.  4H),   the 

supreme  court  states  tlie  distinction,  and  held 
that  the  question  is  one  of  actual  residence  at  the  time 
the  warrant  is  issued  ;  and  this  case  has  been  api)roved 

in  Haggart  v.  Morgan  (.')  N.  Y.  432.) 
[']  In  the  case  of  tlie  Mayor  v.  Genet  (4  JluTiy  489), 

the  supreme  court  held  that  where  a  person  left 
the  State  witii  the  design  of  remaining  beyond  the 
limits  of  the  State,  he  became   a  non-resident,  and 
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liable  to  have  his  properly  .•-•  iz»-d  by  attachmei^t  ;  and 

in  Wallace  v.  Castle,  68  ±\ .  Y.  374,  the  court  of 
[*]     appeals  held,  that  the  fact  that  a  person  had  a 

place  of  business  in  the  city  of  New  York  was 
not  6nffi(nenr.  to  constitute  him  a  resident,  so  as  to 

ex»Miii)t  him  from  attachment. 
[']  III   the  matter  of  Collins  (64  Ilow.  Pr.  65),  it 

was  held,  that  residence  means  the  act  or  state  of 
being  seated  or  settled  in  a  place.  It  imports  not  only 
personal  presence  in  a  place,  but  an  attachment  to  it 
by  those  acts  or  habits  which  express  the  closest  con- 
nection between  the  person  and  the  place,  as  by  usu- 
ally sitting  or  lying  there. 

It  appears  in  this  case,  from  the  defendant's  own 
statement,  that  about  June  25,  1884,  the  house  at  which 
he  then  resided  with  his  family  was  given  up,  and  his 
family  removed  to  Milwaukee,  with  the  intention  of 
remaining  there  for  an  indefinite  period  (at  any  rate 
until  the  following  October),  and  then  returning  to 
Brooklyn  ;  that  for  a  considerable  portion  of  the  time 
between  said  removal  and  the  issuing  of  the  attach- 
ment the  defendant  was  absent  in  Milwaukee,  or 
traveling  in  relation  to  his  business;  that  while  he 
was  here  he  boarded  at  two  i)laces  in  Brooklyn,  one  of 
such  places  being  an  hotel ;  that  on  March  15,  defendant 
left  New  York  city,  and  was  absent  from  the  State 
until  M?iy  14,  1885.  During  the  time  he  was  absent 
it  does  not  appear  that  the  defendant  had  any  place 
of  abode  or  residence  in  Brooklyn,  or  in  this  State  ;  no 
house  that  he  could  at  that  time  call  his  home  or  res- 
idence. 

Nothing  appears  that  would  show  that  defendant 
intended    to   retain   his   residence  in   Brooklyn,    and 

although  the  case  is  a  close  one,  I  think  that 
[*]     under  the  rule  as  stated  in   the  cases  above  cited, 

the  defendant  was  not  a  resident  of  this  State  at 
the  time  the  attachment  was  granted. 
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n  The   motion   to  vacate    the  attachment  must 

therefore  be  denied,  witli  $10  costs,  to  abide  the 
event  of  the  action. 


From  the  order  entered  on  this  decision  the  defend- 
ant appealed. 

William  P.  CJtamhers  {John  D.  Ahrens^  attorney), 
for  defendant-appellant. 

FranJc  J.  Duplgnac^  for  plaintiff-respondent. 

O' Gorman,  J. — This  is  an  appeal  from  an  order  of 
this  court  at  special  term,  denying  a  motion  made  on 
behalf  of  defendant,  Loehr,  to  vacate  an  attachment 
issued  against  the  property,  on  the  ground  that  he 
was  a  non-resident  of  the  State  of  New  York. 

The  material  facts,  as  stated  by  the  defendants, 
:and  uncontroverted,  are  tliese  : 

Defendant  Loehr,  had  been,  before  June,  1884,  a 
commercial  traveler  for  a  New  York  establishment, 
spending  much  of  his  rime  on  the  road  and  outside  ol 
the  State  of  New  York.  He  had  lived  in  Brooklyn 
with  his  wife  and  family,  and,  up  to  that  time,  was  a 
resident  of  the  State  of  New  York.  Finding  his  wife 
and  children  ill,  as  he  was  advised  by  his  physician, 
of  disease  contracted  by  bad  sewerage  of  the  bouse  in 
which  he  dwelt,  and  finding  change  of  air  necessary 
for  tlieir  recovery,  he  left  the  house  in  which  he  had 
dwelt.  His  wife's  father  and  mother  resided  in  Mil- 
waukee, and,  his  wife  being  then  pregnant,  he  decided 
to  move  her  and  his  family  to  that  city,  so  that  they 
(U)uld  have  the  care  of  their  relatives.  It  was  no  \K\n 
of  his  or  his  wife's  intention  to  reside  permanently  in 
Milwaukee,  but  it  was  his  and  her  intention  to  return 
to  Brooklyn.  They  did  return  to  Brooklyn  on  June 
11,  1885.  'Their  absence  from  the  State,  in  the  mean- 
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time,  is  attributed  to  the  illness  of  defendant's  wife, 
■who  was  delivered  of  a  child  in  October,  1884,  and  the 
subsequent  illness  of  his  and  her  children. 

The  defendant  Loehr,  before  he  left  Brooklyn,  put 
Lis  furniture  into  a  storage  house  there,  for  safe  keep- 
ing until  his  return.  During  the  absence  of  his  wife 
and  family  in  Milwaukee,  the  defendant,  on  his 
occasional  returns  to  New  York  from  his  journeys,  had 
no  permanent  dwelling  in  this  State,  but  stayed  tem- 
porarily in  boarding-houses  in  Brooklyn, 

The  attachment  was  issued  in  Ax)ril,  1885,  during* 
the  absence  of  the  defendant  from  New  York. 

There  is  sufficient  evidence,  in  my  opinion,  to  war- 
rant the  conclusion,  that  in  leaving  Brooklj^n,  the 
defendant  had  not  the  intention  to  seek  a  domicile 
outside  the  State  of  New  York,  and  that  the  stay  of 
his  wife  and  family  in  Milwaukee  was  not  intended  by 
him  or  her  to  be  permanent,  but  was  transitory,  and 
that,  during  all  their  absence  from  New  York,  they 
always  had  the  intention  of  returning  to  Brooklyn,  at 
some  time  in  the  future  not  fixed. 

The  question  is  not  wholly  free  from  doubt,  and 
that  doubt  has  been,  to  some  extent,  caused  by  the 
failure  to  distinguish  accurately  betw^een  domicile  and 
residence.  These  words  are  often  used  indiffer- 
[']  ently.  Generally  speaking,  domicile  and  residence 
mean  the  same  thing  (Kennedy  v.  Ryal,  67  N.  Y. 
379).  They  have,  however,  at  least  when  used  in  ref- 
erence to  attachments  under  the  Code,  different  and 
distinct  meanings. 

Residence,  combined  with  intention  to  remain, 
constitutes  domicile  (2  KenVs  Com.  ^ilT). 

Inhabitance  and  residence  mean  a  fixed  and  perma- 
nent abode,  a  dwelling-house  for  the  time  being,  as 
contradistinguished  from  a  mere  temporary  locality  of 
existence  (Roosevelt  v.  Kellogg,  20  Johns.  208). 

Residence   in   attachment  laws,  gerierally  implies. 
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an  established  abode,  fixed  pernianeu  ly  for  :i  ii»ie, 
for  business  or  other  purposes,  alt!iou<^h  there  may  be 
an  intent  existing  all  the  while,  to  return  to  tlie   true 

domicile  (Koue  v.  Cooper,  43  A/"A*.  24! ). 
[•]  The   meaning  of  the  word  resident,  as  used  in 

section  1763  of  the  Code,  was  discussed  in  De  Meli 
V.  De  Meli,  and  it  was  held  that  a  natural  born  citizen 
of  the  United  States,  who  had  been  for  some  years, 
dwelling  in  Dresden,  but  always  stated  his  residence 
to  be  in  New  York,  and  never  had  the  intention  of 
obtaining  a  residence  anywhere  else  than  in  New 
York^  had  never  acquired  a  foreign  residence  ;  that 
the  residence  of  a  man  is  clianged  only  by  an  aban- , 
donment  of  the  first  i)lace  of  domicile,  with  the  inten- 
tion not  to  return,  but  to  permanently  vSettle  in  another 
place  (De  Meli  v.  De  Meli,  5  N.  Y.  Civ.  Pro.  308.) 
['"]  In  Dupuy  v.  Wiu'tz,  33  N.    Y.  oo6,  the  conten- 

tion was  as  to  the  proper  execution  of  a  will  by  a 
citizen  of  the  State  of  New  York,  who  had  dwelt  con- 
tinuously in  Europe  for  many  years.  The  will  was 
executed  in  Nice,  and  according  to  the  laws  of  New 
York.  .It  was  held  that  the  testatrix  had  not  aband- 
oned her  original  domicile^  which  continued  to  be  in 

New  York. 
["]  The  question  in  the  case  at  bar,  however,  is 

not  as  to  domicUe,  with  reference  to  proper  execu- 
tion of  a  will,  but  as  to  residence  or  non-residence,  as 
the  test  of  the  right  to  attach  property  of  the  defend- 
ant. 
["]  In  my  opinion,  actual  cessation  to  dwell  within 

the  State  for  an  uncertain  period,  without  detinite 
intention  as  to  any  fixed  time  of  returning,  even 
although  a  general  intention  to  return  at  some  time 
in  the  future  may  exist,  constitutes  non  residence, 
and  warrants  an  issue  of  an  attachment  under  sections 
635  and  636  of  the  Code. 
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['*]  The  order  appealed  from  should  be  affirmed, 

with  $10  costs. 

Sedgwick,  Ch.  J.,  concurred. 


WILLIAMS,    AS   RECEIVER  OF  THE   BlAIR    IrON   AND 

Steel  Company,  Appellant,  v.  MEYER, 
Respondent. 

Supreme    Court,    First    Department,     General 
Term,  October,  188G. 

Limitations  to  actions. —  When  came  of  action  to  recover  balance  of  sub- 
scription of  stock  in  manufacturing  corporation  l>a;i'xcd  by 
Statute  of  Limitation .  —  When  such  cause  of 
action  accrues. 

§§  382,  415. 

An  action  to  recover  from  a  stockholder  of  a  corporation  a  balance 
due  from  him  on  stock,  for  wliicli  lie  has  siibscriherl,  is  barred  by 
the  lapse  of  six  years  from  tlie  time  tliat  I  lie  riglit  to  sue  therefor 
accrued. 

Where  the  capital  stock  of  a  corporation  had  been  paid  up  by  the 
transfer  of  patents,  and  9,000  sliarc'><  thereof  transferred  by  the 
holders  to  tlie  corporation  to  be  used  as  woiking  capital  for  the 
couipany,  subject,  as  provided  in  the  iigteement  signed  by  such 
stockiioldtrs,  to  the  order  of  the  board  of  trustees  of  said  com- 
pany, excepting  $50,000  of  the  ])roceeds  tliereof  first  to  be  paid  to 
them  by  said  trustee,  and  the  trustees  ordered  a  sale  of  6,000  of 
said  shares  for  the  purpose  of  rnising  the  present  working  o«pital 
and  paying  the  said  $50,000,  tlie  minimum  price  to  be  $50  per 
share,  and  offered  the  same  for  sale  at  said  minimum  price  of  $50 
a  share,  to  be  piid  for  as  follows  :  One-tliird  thereof  as  soon  as 
the  whole  6.000  shares  should  be  subscribed  for,  and  the  remainder 
in  such  installments  as  the  board  of  trustees  may  call  for  the  same 
for  the  purposes  of  the  business,  tlie  certificates  to  be  delivered 
■when  the  whole  shall  be  paid,  and  one  "M."  subscribed  for  3,000 
shares  of  said  stock,  paid  one-third  of  the  price  thereof,  and  with 
others  signed  an  agreement  reading  as  follows  :  "  We,  the  under- 
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rtii^iietl,  iiereby  subscribe  to  the  number  of  shares  of  tlic  above 
0,000  sliares  set  opposite  our  names  respectively,  to  be  paid  for 
uccordini;  to  the  terms  above  set  forth,  but  this  subscription 
not  to  be  binding  until  the  whole  6,000  shares  shall  have  been 
reliably  pubscribed,"— J/tfW,  that  it  was  competent  for  the  defend- 
ant to  enter  into  a  contract  by  which  he  could  be  called  on  to  pay 
in  at  the  time  of  making  the  subscription,  but  at  future  periods 
continuing  for  more  than  six  years  from  the  time  the  original 
contract  was  made,  but  that  the  general  rule  is  well  settled  in  this 
State  that  in  the  absence  of  a  contract  to  make  a  payment  in  future 
installments  wiiich  shall  not  by  the  terms  of  the  contract  become 
due  and  payable  until  said  future  time,  subscriptions  become  pay- 
able at  once  and  no  call  or  demand  therefor  is  necessar}',  and  that 
this  is  the  case  with  the  agreement  made  by  "M."  ;  that  the 
action  to  recover  the  balance  of  ''M's."  subscription  was  barred 
by  the  lapse  of  six  years  from  the  date  of  making  the  same. 

la  such  case, — Held,  that  evidence  offered  by  the  plaintiff  in  an 
action  to  recover  the  balance  of  such  subscription,  touching  the 
requirements  of  the  business,  was  incompetent  and  immaterial,  and 
its  rejection  was  not  error;  that  it  would  not  be  competent  for  the 
plaintiff  to  vary  the  terms  of  the  contract  by  oral  evidence  show- 
ing the  needs  of  the  corporation,  "nor  was  there  in  the  contract 
anything  in  the  nature  of  a  latent  ambiguity  which  would  jus- 
tify a  resort  to  any  testimony  of  this  character. 

(Decided  October,  1886.) 

Appeal  by  plaintiff  from  jiulgment  in  favor  of  the 
defendant. 

The  facts  as  agreed  upon  by  the  parties  for  tlie 
purposes  ol'  this  appeal  are  stated  in  the  opinion. 

Javies  Wafson,  lor  plainiiir-appellant. 

Upon  the  agreed,  statement  of  facts  plaintiff  was 
entitled  to  recover,  if  the  Statute  of  Limitations  was 
not  a  bar.  The  substniption  agreement  was  condi- 
tional and  created  a  condition  precedent, — viz.,  a  call 
or  demand  by  the  trustees  based  upon  the  require- 
ments of  the  business  of  theco!n])nny. — to  the  payment 
of  the  subscriptions,  except  iiSJ  per  cent,  thereof, 
the  time  for  the  payment  of  which  was  fixed.  The  Stat- 
ute of  Limitations,  in  a  case  of  contingency,  runs  from 
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the  time  when  the  contingenoy  happens.  This  was 
lield  in  Savage  v.  Aiden,  2  Hiark^  {^ng.  N.  P.) 232  ;  and 
Fenton  v.  Emblees,  1  W.  Bl.  {Eng.  K.  B.)  353 ;  and  the 
doctrine  is  unchanged.  See  WoocV s  Limitations  of 
Actions,  subject ''Conditions  Precedent."  The  money 
agreed  to  be  paid  could  not  be  said  to  have  become  due 
upon  the  whole  number  of  shares  being  subscribed  for  ; 
the  terms  of  the  agreement  contradict  such  a  construc- 
tion, because  they  fix  that  as  the  time  for  the  payment 
of  only  a  portion  of  the  amount.  .  .  .  The  question 
presented  for  the  determination  of  this  court  has  been 
decided  in  the  supreme  court  of  Pennsylvania,  in 
Sinkler  ■».  Turnpike  Co.,  3  Penn.  &  Watts,  149  ;  and 
in  Pittsburg  &  C.  R.  R.  Co.  ».  Byers,  32  Penn.  St.  22;. 
in  Maryland,  in  Glenn  v.  Williams,  60  3Id.  93  ;  S.  C, 
1  Am.  &  Eng.  Corp.  Cases,  58  ;  in  California,  in  Glenn 
V.  Sexton,  10  Am.  &  Eng.  Corp.  Cases,  303 ;  in  Ala- 
bama, in  Glenn  v.  Semple,  10  Am.  &  Eng.  Corp. 
Cases,  297.  All  of  these  cases  hold  that  the  Statu te^ 
runs  only  from  the  time  of  the  calls  ;  and  this  is  laid 
down  as  the  correct  rule  by  Wood  in  his  work 
on  Limitations,  and  by  Thompson  in  his  treatise  on 
the  Liability  of  Stockholders.  See  Scovill  v.  Thayer, 
105C7.  >S'.  143 ;  and  Savage  v.  Medbury,  19  JV.  Y.  32.  .  . 

William  II.  Williams,  for  defendant-respondent. 

This  action  not  having  been  commenced  within  six 
years  after  the  cause  of  action  accrued,  to  wir,  within 
six  years  from  May  15,  1873,  is  barred  by  the  statute 
of  Limitations.     Code  of  Civ.  Pro.  §§  380,  382,  415. 

The  law  as  to  a  contract  or  obligation  like  that 
under  consideration  has  long  been  determined.  It 
has  been  declared  in  an  unbroken  line  of  decisi-ons 
in  the  higher  courts  of  this  State.  It  is,  that  all  sub- 
scriptions or  sums  of  monej'-,  so  promised  or  agreed  to 
be  paid,  are  due  and  payable  at  once,  and  that  no  call  or 
demand  before  action  is  necessary.     Goshen  Turnpike 
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Co.  V.  Ilurtin,  9  Johas.  217 ;  Luke  Ontario,  &c.  R.  R. 
7j.  Mason,  16  N.  Y.  451 ;  White  v.  Haight,  16  Id,  310  ; 
Howland  v.  E'lmonds,  24  Id.  307;  Tuckerman  o.  Brown, 
23  Id.  297.  To  the  same  eflFect  are  White  %\  Smith,  77 
111.  351  ;  Washington  Co.  Mutual  Ins.  Co.  v.  Miller, 
26  Yer.  11.  .  .  .  The  language  emi)loye(l  in  the 
contract  itself  calls  for  this  interpretation  of  it.  It 
states  that  the  nine  thousand  shares  of  stock  were  "  to 
be  used  as  working  capital  for  the  company,"  and  that 
the  sale  of  six  thousand  of  the  said  shares  was  ordered 
for  the  purpose  of  raising  a  present  woiking  capital. 
That  is  to  say,  to  provide^a  fund  for  immediate  use  in 
the  business  of  the  company,  to  be  at  the  call  and  dis- 
posal of  the  board  of  trustees.  .  .  .  Furthermore, 
the  statute  itself  provides  that  the  board  of  trustees 
has  the  exclusive  right  to  manage  the  affairs  of  the 
corporation — Laws  of  1848,  chap.  40,  §  3  ;  and  it  makes 
the  subscription,  pnyable  "at  such  times,  and  in  such 
payments  or  installments  as  the  trusfens  shall  deem 
proper.  Laws  of  1848,  chai'.  40,  ^  0.  The  special  con- 
tract, therefore,  wlieieir  says  that  the  stock  is  to  be 
paid  for  "in  such  iiistaliuiHUtsns  the  board  of  trustees 
may  call  for  the  same' for  the  purpose  of  the  business," 
in  slightly  d liferent  language,  expresses  mereiy  the 
provisions  of  the  geneial  act.  And  it  has  been  well 
established  in  the  c(jurts,  tiiat  it  is  for  the  trustees  of 
a  corporation  to  determine  whether  its  business  and 
necessities  demand  that  subsciiptions  to  its  stock 
should  be  called  in.  Policy  and  reason  alike  forbid 
that  stockholders  should  be  allowed  to  dispute  the 
necessity  of  assessments  upon  their  stock  to  the  hazard 
of  the  business  and  the  rights  of  creditors,  lloyt  v. 
Thompson,  19  N.  J'.  207;  People  t?.  Met.  El.  R.  R.  Co., 
20  nun.m\  East  N.  Y.&Jamaica  R.  R.  Co.  v.  Lighthall, 
5  Ahh.  Pr.  N.  8.  458  ;  Judah  v.  Am.  Live  Stock  Ins.  Co., 
4  Porter  (Ind.)  336  ;  Met.  El.  R.  R.  Co.  v.  Manhattan 
El.  R.  R.  Co.,  11  Dali/y  375.     If  it;  be  contended  that 
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this  is  a,  case  in  which  a  demand  was  necessary  before 
an  action  could  be  maintained  that  contention  will 
be  met  by  the  principle  of  law  that  where  a  demand 
is  necessary,  the  statute  runs  from  the  time  when  the 
right  to  make  the  demand  is  complete,  which,  in  this 
case,  .was  May  15,  1873,  more  than  six  years  before 
the  action  was  commenced.  Code  Clo.  Pro.  §  410; 
Dickinson  v.  Mayor,  92  N,  Y.  584. 

Macomber,  J. — Between  January  20,  1873,  and  May 
15,  1873,  the  defendant  subscribed  for  six  hundred 
shares  of  the  stock  of  the  Blair  Iron  and  Steel  Com- 
pany, a  corporation  organized  under  the  general  act 
of  1848,  of  whicli  the  present  plaintiff  is  the  receiver. 
The  action  was  begun  by  the  company  itself,  Octobe* 
14,  1879.  At  tlie  time  of  the  subscription  of  the  stock, 
the  defendant  paid  thirty-three  per  cent,  of  the 
amount  subscribed,  and  has  paid  no  other  sum.  The 
defense  interposed  and  relied  upon,  and  upon  which 
the  complaint  was  dismissed  is,  that  the  action  was 
not  brought  within  six  years  from  the  time  that  it 
accrued.  The  sufficiency  of  this  defense  is  to  be  deter- 
mined by  the  nature  and  terms  of  the  contract.  For 
if  the  right  of  action  accrued  to  the  company  at  the 
time  of  the  making  of  the  subscription,  it  is  quite  clear 
that  the  statute  has  now  run  against  the  claim  and  no 
action  therefor  can  be  maintained.  The  substance 
of  the  papers  upon  which  the  liability  of  the  defend- 
ant is  sought  to  be  made,  is  the  statement  of  certain 
persons  in  writing,  to  the  effect  that  the  capital  stock 
of  the  com])any  was  25,000  shares  of  $100  each,  mak- 
ing in  all  8*^,500,000  ;  that  it  has  already  been  paid 
up  by  the  transfer  of  patents,  that  9,000  shares  of  the 
stock  was  to  be  used  as  working  capital  for  the  com- 
pany, "subject  to  the  order  of  the  board  of  trustees  of 
said  company,  exce])ting  $50,000  of  the  proceeds 
thereof  first  to  be  paid  to  us  by  said  trustee.     The 
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trustees  have,  with  our  consent,  ordered  a  sale  of 
6,000  of  said  shares  for  the  purpose  of  raising  the 
present  working  capital  and  paying  the  said  $r)0,000, 
tile  minimum  price  to  be  $o0  per  share.  And  said 
trustee,  with  the  approbation  of  the  board  of  trustees, 
now  offers  said  6,000  shares  at  said  minimum  price  of 
$50  a  share,  to  be  paid  for  as  follows :  One-third 
thereof  as  soon  as  the  whole  6,000  shares  shall  be 
subscribed  for,  and  the  remainder  in  such  installments 
as  the  board  of  trustees  may  call  for  the  same  for  the 
purposes  of  the  business,  the  certificates  to  be  deliv- 
ered when  the  whole  shall  be  paid."  This  proposi- 
tion was  signed  by  certain  persons  interested  in  the 
enterjirise.  The  paper  which  the  defendant  signed 
is  as  follows: 

"  We,  the  undersigned,  hereby  subscribe  to  the 
number  of  shares  of  the  above  6,000  shares  set  oppo- 
site to  our  names  resjiectively,  to  be  paid  for  according 
to  the  terms  above  set  forth,  but  this  subscription  not 
to  be  binding  until  the  whole  6,000  shares  shall  have 
been  reliably  subscribed." 

The  amount  which  the  defendant  subscribed  for 
was  $;J0,000,  OIM3  third  of  which,  as  has  already  been 
stated,  was  paid  in  by  him  on  or  about  May  15,  1873. 
It  was  competent  for  the  defendant  to  enter  into  a 
contract  by  which  he  could  be  called  upon  to  pay,  not 
at  the  time  of  making  the  subscription,  but  at  future 
l)eriods  continuing  for  more  than  six  years  from  the 
time  the  original  contract  was  made.  The  general 
rule  is  well  settled  in  this  State  that  in  the  absence  of 
a  contract  thus  to  makn  ili^^  payments  in  future  install- 
ments which  shall  not  become,  by  the  terms  of  the 
contract,  due  and  x»ayable  until  some  future  time,  sub- 
scriptions become  due  and  payable  at  once,  and  no 
call  or  demand  before  action  therefor  is  necessary 
(Rowland   v.   Edmonds,  24  N.    Y.  307;  Tuckman  v. 
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Brown,  33  JV.  Y.  297;  Lake  Ont.  &c.  R.  R.  Co.  v.  Mason, 
16  JS.  Y.  451). 

The  question  is  whether  there  is  anything  in  the 
language  of  this  contract  that  takes  the  case  out  of 
tljis  general  rule.  The  learned  counsel  for  the  plaint- 
iff contends  that  the  expression  "one  third  thereof 
as  soon  as  tlie  whole  6,000  shares  shall  be  subscribed 
for,  and  the  remainder  in  such  installments  as  the 
board  of  trustees  may  call  for  the  same,  for  the  pur- 
poses of  the  business,"  makes  it  a  contract  to  become 
due  and  payable  in  future  installments,  aud  that,  by 
implication  at  least,  if  not  by  positive  language,  the 
trustees  had  no  right  to  call  for  the  same  except  for 
the  purposes  of  the  business  and  as  the  exigencies  of 
the  business  would  warrant.  This,  in  our  judgment, 
is  not  tenable.  The  sum  required  was  for  a  ''  working 
capital  for  the  company,-'  and  it  was  subscribed  for 
solely  for  the  purpose  of  obtaining  a  present  working 
capital,  so  that  if  the  company  was  to  operate  at  all 
in  its  enterprise,  and  if  we  are  to  resort  to  inferences 
and  deduct  ions,  it  would  seem  that  the  whole  of  it 
would  be  required  to  be  paid  at  the  time  of  the  sub- 
scription. The  contract  does  not  say,  however,  that 
the  installments  should  not  be  paid  excei)t  as  the  pur- 
poses of  the  business  might  require  it,  and  if  it  had 
so  stated,  the  subscribers  might  have  had  a  defense 
against  the  calls  that  w^ere  made  by  the  trustees  by 
showing  that  the  sums  called  for  were  not  in  fact 
needed  for  the  uses  and  purposes  of  the  corporation. 
But  this  would  import  into  the  contract  a  condition 
which  does  not  appear  to  be  found  there.  The 
expression  "  for  the  purposes  of  the  business"  has  no 
significance  whatever  as  it  seems  to  us,  because  in 
reality  and  in  terms,  not  only  was  the  contract  made 
for  the  purposes  of  the  business,  of  the  corporation 
alone,  but  the  trustees  themselves  would  not  have  any 
right  to  call  for  any  sum  except  for  the  business  of 
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the  corporation.  The  counsel  labors  under  the  misap- 
prehension of  assuming  that  the  subscription  would 
be  tantJimouTit  to  a  condition  that  the  same  was  i»aya- 
ble  only  according  to  the  exigencies  and  requirements 
of  the  corporation  and  that  these  were  to  be  deter- 
mined wholly  by  the  board  of  trustees. 

If  we  are  right  in  this  construction  of  the  agree- 
ment, tlie  evidence  offered  by  the  plaintiff  touching 
the  requirements  of  the  business,  was  incompetent 
and  immaterijil  and  its  rejection  was  not  error.  It 
would  not  be  competent  for  the  plaintiff  to  vary  the 
terms  of  the  contract  by  oral  evidence  showing  the 
needs  of  the  corporation,  nor  is  there,  in  the  contract, 
anj'thing  in  the  nature  of  a  latent  ambiguity  which 
would  justify  a  resort  to  any  oral  testimony  of  the 
character  offered  by  the  plaintiff  and  which  was 
rejected  by  the  trial  court. 

For  these  reasons,  we  think  the  judgment  should 
be  affirmed  with  costs. 

BuADY,  J.,  concurred. 

Danikls,  J. — (Concurring.) — To  hold  that  the  cause 
of  action  accrued  before  the  subsequent  payments 
were  required  to  be  made,  is  not  consistent  with  the 
agreement  between  the  defendant  and  the  company 
when  he  subscribed  for  flie  stock.  And  the  case  of 
Scovill  «.  Thayer  (105  U.  S.  143),  is  opposed  to  that 
conclusion.  But  the  authorities  cited  in  the  ojn'nion, 
MS  well  as  Goshen  Turnpike  Co.  v.  Ilurtin  {9»Jo/tns. 
217),  sustain  the  power  of  the  court,  to  disregard  the 
terms  on  which  the  parries  made  the  money  payable, 
and  to  hold  the  contract  to  be  one  for  the  absolute 
payment  of  so  mucli  money  at  once.  They  are  con- 
trolling, although  they  do  violence  to  the  agreement, 
and  annul  the  intention  expressed  in  it.  In  compli- 
ance with  the  superior  authoiity,  I  agree  to  the  affirm- 
ance of  the  judgment  in  this  case. 
Vol.  XL— 4 
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PADDOCK,   Respondent,    v.  KIRKHAM,   Appel- 
lant. 

Court  op  Appeals,  October,  1886. 

§  887,  et  seq. 

Commission  to  take  testimony  of  roitness  in  another  State. —  When 

ordered  on  reference  of  claim  against  decedent  in  surrogate's 

court. 

The  power  to  issue  a  commission  to  take  testimony  out  of  the  State 

depends  entirely  upon  statutory  provisions  and  is  now  regulated  by 

section  888  of  the  Code  of  Civil  Procedure.  ['] 
Where  a  disputed  claim  against  the  estate  of  a  decedent  has  beei> 

referred  pursuant  to  2  B.  S.  88,  §  36,  a  commission  may  issue  to 

take  the   testimony  of  a  witness  without  the  State,  for  use  on  the 

reference.  [*,*] 
Roe®.  Boyle  (81  iV!  T.  305);[»]  Mowry  ».  Peet  (88  7i.'453);[»]  Wood 

V.  Howard  Ins.  Co.  (18   Wend.  646);['']  Matter  of  Whitney  (4  Hilly 

533), [*]  distinguished. 
Paddocks.  Kirkman  (38  Hun,  376),  affirmed.H 
{Decided  October  4,  1886.) 

Appeal  by  defendant  from  an  order  of  the  general 
term  of  tl)e  supreme  court  in  the  second  department, 
affirming  the  order  of  the  special  term,  directing  the 
issuing  of  a  commission  to  take  the  testimony  of  a 
witness  without  the  State. 

Reported  below,  38  Hun,  376. 

This  is  a  reference  of  a  disputed  claim  against  the 
estate  of  the  defendant's  decedent.  The  reference  was 
made  by  consent  of  the  parties  with  the  approval  of 
the  surrogate,  pursuant  to  2  B.  8.  §§  36,  37.  The 
plaintiff  upon  affidavits  and  due  notice  to  the  defend- 
ant, moved  for  an  order  directing  the  issuing  of  a 
commission  to  William  B.  Wood,  an  attorney  and 
counsellor  at  law,  of  Salt  Lake  city,  Utah,  to  take  the 
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deposition  of  plaintiflTs  witnesses  residing  in  that 
city,  and  his  motion  was  granted.  From  the  order 
grantincr  his  motion  an  appeal  was  taken  to  the  gen- 
eral term  which  affirmed  it,  and  from  that  order  this 
appeal  was  taken  by  the  defendant.  The  only  objec- 
tion the  defendant  made  to  the  granting  of  the  motion 
was  that  the  court  was  without  authority  to  issue  a 
commission  in  this  proceeding. 

//.  A.  Miller^  for  defendant-appellant. 

William  P.  Cantwelly  for  plaintiff-respondent. 

Rapallo,  J. — The  power  to  issue  a  commission  to 

take  testimony  out  of  the  State  depends  entirely  upon 
statutory  provisions,   and  is  regulated  now  by 

[']     section  888  of  the  Code  of  Civil  Procedure,  which 
is  in  substance  a  re-enactment  of  a  like  provision 

of  the  Revised  Statutes.* 

Section  888  provides  for  the  issuing  of  such  a  com- 
mission only  where  an  issue  of  fact  has  been  joined  in 

an  action  j)ending  in  a  court  of  record. 

The  appellant  contends  that  this  reference  was  not 

an  action  but  a  special   proceeding    citing.    Roe  v. 

Boyle  (81  K.  Y.  305,  308),  and  Mowery  v.  Peet  (88  Id. 

453),  and  that  consequently  the  power  to  issue  a  com- 
mission in  an  action  did  not  extend  to  it. 

[*]  Roe  V.  Boyle  decided   that  such   a  reference 

being  a  special   proceeding,   an  appeal   from   an 

order  made  therein  was  governed  by  the  provisions  of 

the  Code  expressly  api^licable  to  orders  in  special 
proceedings. 

[*]  In  Mowery  v.  Peet,  it  was  held  that  in  such  a 

proceeding  there  was  no  power  in  the  reference  or 

in  the  court  10  render  an  affirmative  judgment  against 

•  Section  888  of  the  Code  of  Civil  Procedure  was  takfn  from  Laws 
©f  1862,  chap.  375,  §  1,  which  superseded  2  R.  8.   883,  §  11. 
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the  claimant  on  a  counter-claim,  for  the  reason  that  ' 
on  such  a  reference  the  only  question  submitted  to  the  ; 
referee  was  whether  the  claimant  had  a  just  claim  \ 
against  the  estate  of  the  deceased  over  and  above  all 
off-sets,  and  although  in  trying  and  adjudicating  upon  '-. 
those  matters  which  were  within  the  scope  of  the  ref- 
erence, the  statute  (2  H.  S.  88,  §  36),  conferred  upon  j 
the  referee  and  the  court  the  same  powers  as  if  the  i 
reference  had  been  made  in  an  action,  yet  the  pro-  | 
ceeding  was  not  an  action  and  no  power  was  given  to  ; 
render  an  affirmative  judgment  for  the  executors  ; 
against  the  claimant  or  to  certify  a  balance  in  their  : 
favor.  1 

As  to  the  powers  of  the  court  and  referee  in  such  i 
n  proceeding,  with  respect  to  the  determination  of  the  J 
matter  in  controversy,  the  terms  of  the  statute  are  \ 
vpiy  broad.  Section  36  provides  for  the  entry  of  a  | 
riil<:5  in  the  supreme  court  or  court  of  common  pleas,  1 
referiing  the  matter  in  controversy,  and  section  37  | 
))n)vides  that  "the  same  proceedings  shall  be  had  in  ; 
all  respects,  the  referees  shall  have  the  same  powers  \ 
...  as  if  the  reference  had  been  made  in  an  action  in  1 
which  such  court  might  by  law  direct  a  reference,  and  J 
the  judgment  of  the  court  on  the  report  of  the  refer-  } 
ees  shall  be  valid  and  effectual  in  all  respects  as  if  the  ] 
same  had  been  rendered  in  a  suit  commenced  by  the  i 

ordinary  process."  ; 

[*]  We  think  this  provision  is  sufficiently  broad  | 

to  authorize  the  issue  of  a  commission  to  take  j 
testimony  out  of  the  State.  The  necessity  for  such  i 
process  is  quite  as  great  as  in  an  action,  and  neither  1 
the  executor  nor  the  claimant  should  be  deemed  to  '. 
have  forfeited  that  advantage  by  consenting  to  such  a  ■ 
reference.     It  is  to  a  certain  extent  compulsory  so  far  \ 

as  costs  are  concerned  (§  41).  ( 

[*]  The   cases  of  Wood  v.  Howard  Ins.    Co.  (18  ] 

Wend.  646)  and  Matter  of  Whitney  (4  Hill,  533),   j 
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are  cited  as  authorities  for  the  proposition  that  the 
provision  that  in  cases  of  reference  of  disputed  claims 
agiiiiLst  executors,  etc.,  the  same  proceedings  shall  be 
had  in  all  respects,  and  the  referees  shall  have  the 
same  powers  as  if  the  reference  had  been  made  in  an 
action  (2  R.  S.  89,  §  37),  is  not  sufficient  to  authorize 
the  issuing  of  a  commission.  We  do  not  think  that 
the  cases  cited  sustain  the  proposition.  The  refer- 
ences in  those  cases  were  governed  by  the  statute  in 
relation  to  the  powers  and  duties  of  trustees  and 
assignees  of  absconding  and  insolvent  debtors  (2  Ji.  S. 
40).  That  statute  authorized  the  reference  of  contro- 
versies relating  to  demands  against  or  debts  due  to 
the  debtor,  and  it  provides  (2  H.  S.  45,  §  24)  that  the 
referees  so  appointed  should  have  the  same  powers  as 
referees  appointed  by  the  supreme  court  in  personal 
actions.  That  provision  clearly  did  not  aflPect  the 
power  of  the  court  to  issue  a  commission.    It  related 

solely  to  the  powers  of  the  referees. 
[*]  The  statute  in  respect  to  references  of  disputed 

claims  against  executors,  etc.,  is  much  more  com- 
prehensive. It  not  only  provides  that  in  cases  of  such 
references  the  referees  shall  have  the  same  powers, 
but  it  contains  the  further  express  provision  that 
"  the  same  ])roceedings  shall  be  had  in  all  respects" 
as  if  the  reference  had  been  made  in  an  action.  We 
think  this  includes  the  proceeding  by  commission  to 

obtain  the  testimony  of  absent  witnesses. 
[']  The  order  should  be  affirmed,  with  costs. 

All  concurred. 
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SCHULTZE  ET  AL.  V.  THE  MAYOR,  ALDERMEN 

AND  COMMONALTY  OF   THE    CITY   OF 

NEW  YORK. 

Supreme    Court,   First  Department,  New    York 
County  Circuit,  October,  1886. 

§  3253.* 

Extra  allowance. — lief  used  in  action  to  recover  back  over-payment  of 

assessment. 

Aa  extra  allowance  will  not  be  granted  in  an  action  to  recover 
back  part  of  the  suna  paid  to  a  city  in  payment  of  an  assessment 
subsequently  reduced  upon  a  ground  purely  technical. 

{Decided  October,  1886.) 

Motion  for  an  extra  allowance  under  section  3253 
of  the  Code  of  Civil  Procedure. 

The  action  was  brought  to  recover  back  a  part  of 
the  sum  paid  by  the  plaintiff  to  the  city  of  New  York 
in  payment  of  an  assessment,  which  was  after  such 
payment  reduced  by  order  of  court. 

Other  facts  appear  in  the  opinion. 

diaries  A.  MurpJieTj^  for  plaintiff  and  motion. 

G.  L.  Sterling,  assistant  corporation  counsel, 
opposed. 

Andrews,  J. — This  action  was  not  a  difficult 
or  extraordinary  one,  unless  every  action  which  is 
tried  must  be  considered  such.  The  assessment  was 
reduced  upon  a  ground  purely  technical,    and   the 

*  See  Note  on  Additional  Allowance,  8  N.  Y.   Civ.  Pro.  214. 
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plaintiff  recovered  a  judgment  for  $32,460.75,  which 
sum  of  money,  so  far  as  the  merits  of  the  matter  are 
concerned,  ought  to  have  remained  in  the  city  treas- 
ury. I  am  not  aware  that  an  allowance  has  ever  been 
made  ac^ainst  the  city  in  an  action  of  this  description, 
and  I  am  not  willing  to  establish  so  bad  a  precedent, 
for  which,  in  my  opinion,  no  justification  can  be  found 
either  in  tlie  provisions  of  the  Code  or  the  equities  of 
the  case. 

Motion  denied,  withoat  costs. 


PEOPLE  EX  REL.  COHEN,  v.  GRANT,  Sheriff  of 
THE  City  and  County  of  New  York. 

Supreme    Court,  First  Department,  New  York 
County  Special  Term,  October,  1886. 

§  111- 

Imprisonment. — WTien  person  imprisoned  under  order  0/  arrest  in  actum 
for  separation  not  discharged  therefrom. 

Where  the  defendant,  in  an  action  brought  by  a  wife  against  her  hu». 
band  for  separation,  was  imprisoned  on  an  order  of  arrest  granted 
in  the  action  on  the  ground  that  the  judgment  would  require  the 
performance  of  an  act  ;  to  wit,  the  payment  of  alimony,  the  neglect 
or  refusal  to  perform  which  would  be  punishable  by  the  court  as  a 
contempt,  and  that  the  defendant  was  not  a  resident  of  the  State, 
and  by  reason  of  his  non -residence  there  was  danger  tliat  the  judg- 
ment or  an  order  reqiiiring  the  performance  of  the  act  would  be 
rendered  ineffectual,  and  judgment  was  afterwards  entered  direct- 
ing the  payment  of  alimony  and  counsel  fee  and  the  giving  of 
security  foi  sucii  payment  but  no  proceedings  were  taken  under 
the  judgment, — Ileld,  that  the  defendant  could  not  be  discliarged 
from  imprisonment  under  the  original  order  of  arrest,  under  sec- 
tion 111  ol  the  Code  of  Civil  Procedure,  as  enacted  by  Laws  of 
1186.  cliap   G72,  §  .3. 
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People  e.B  reZ.  Lust  v.  Grant  (10  iV.  Y.  Gin.    Pro.    lo8),  not  followe<1; 

IVople  ex  rel.  Uoddii)t?«.  Gnint  (10  fd.  174,  note);  N.  Y.  0.  Sz  II.  11. 

II.  R.  Co.  V.  Sliep:ird  (10   Jd.   153);  Warsliauser  v.   Webb  (10  Id^ 

169),  followed. 
(Decided  Oetoher  20,  1886.) 

Motion  lo  discharge  the  relator  from  imprisonment 
under  order  of  arrest. 

This  is  a  proceeding  by  certiorari  and  liaheas 
corpus  to  procure  the  dischai-ge  of  the  relator  from 
imprisonment.  The  relator  is  imprisoned  under  an 
order  of  arrest  granted  before  Judgment  in  an  action 
brought  against  him  by  his  wife  for  separation.  The 
order  of  arrest  was  granted  on  the  ground  that  the  judg- 
ment  demanded  in  rhe  complaint  required  the  perform- 
ance of  an  act,  to  wit : — the  payment  of  alimony,  the 
neglect  orref  usal  to  perform  which  would  be  punishable 
by  the  court  as  a  contempt,  and  that  the  defendant 
was  not  a  resident  of  the  State,  by  reason  of  which 
non- residence,  a  judgment  or  an  order  requiring  the 
performance  of  the  act,  would  be  rendered  ineffectual. 
The  sheriff's  return  to  the  writs,  set  forth,  that  the 
relator  was  held  b}-^  virtue  of  the  order  of  arrest  which 
was  annexed  to  the  papers  and  that  no  final  judgment 
had  been  rendered.  It  appeared,  however,  from  the 
petition,  that  the  action  had  been  tried  and  judgment 
entered  in  the  x>laintiff's  favor,  and  that  by  such  judg- 
ment the  relator  was  required  to  pay  the  X)laintiff  ali- 
mony at  the  rate  of  $7  a  week,  from  April  22,  1886,  and 
$100  counsel  fee  and  expenses,  and  to  give  security  for 
payment  of  such  alimony,  but  that  no  proceedings  had 
been  taken  under  the  judgment ;  also,  that  the  relator 
had  been  imprisoned  for  more  than  three  months. 

Malcolm  R.  Lawrence  {McCartliy,    Lawrence  dk 
Buc/cle?/,  attorneys),  for  relator  and  motion. 
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William  IT.  Clark  {Cochran  &  Clark,  attorneys), 
for  the  slieritF,  opposed. 

Aaron  Levy,  attorney  for  plaintiff  in  ord«^r  of 
arrest. 

Andrews,  J. — The  relator  was  arrested  by  the 
respondent,  who  is  the  sheriff  of  the  ciry  and  county 
of  New  York,  under  an  order  of  arrest  granted  in  an 
action  brought  by  Fanny  Cohen,  the  relator's  wife, 
to  pjocure  a  separation.  The  action  has  been  tried 
and  judgment  entered  in  the  plaintiff's  favor,  and  the 
defMridnnt  is  required  by  such  judgment  to  pay  the 
])laliiriff  alimony  at  the  late  of  %1  a  week,  from  April 
!^,  1886,  and  $100  counsel  fee  and  expenses,  and  to 
give  security  for  the  payment  of  such  alimony  ;  but 
no  ])roceedir)gs  under  such  judgment  have  been  taken, 
and  it  appears  by  the  return  to  the  writ  of  certiorari 
that  the  relator  is  still  held  under  the  original  order 
of  arrest. 

It  was  decided  by  Judge  Pottkr  that  an  order  of 
arrest  is  a  mandate  against  the  person  to  enforce  the 
recovery  of  a  sum  of  money  (People  ex  rel.  Lust  v. 
Gnint.  and  other  cnses,  10  i\'.  Y.  Civ.  Pro.  168),  but 
tiiis  decision  is  in  conflict  with  those  of  Judge  Van 
BiiUN T  in  People  ex  rel.  Rodding  t).  Grant  (10  Id.  174, 
note\  of  Judge  CoKLiorr  in  N.Y.  Central  &  H.  R.  R.  R. 
Co.  V.  Shepard  (iO  Id.  153),  and  of  Judge  McAdam  in 
Warshauer  v.  Webb  (10  Id.  160.) 

The  three  decisions  last  mentioned  were,  as  I 
understand,  rendered  in  actions  where  judgment  for  a 
sum  of  money  only  was  sought,  and  if  they  were  cor- 
rectly decided,  a  fortiori  nn  order  of  arrest  in  an 
action  brought  by  a  wife  to  obtain  a  judgment  of  sep- 
aration from  her  husband  is  not  a  mandate  to  enforce 
the  recoverN'^  of  a  sum  of  money. 

As  the  relitor  is  not  imprisoned  under  an  execn- 
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tion  nor  under  a  commitment  upon  a  fine  for  contempt 
of  court  in  the  non-payment  of  alimony  or  counsel 
fees  in  a  divorce  case,  nor,  according  to  the  weight  of 
authority  as  the  decisions  now  stand,  under  a  man- 
date to  enforce  the  recovery  of  a  sum  of  money  within 
the  meaning  of  section  111  of  the  Code,  as  amended  by 
section  3  of  chapter  672,  of  the  laws  of  1886,  I  am  con- 
strained to  deny  the  motion  of  his  discharge. 

An  appeal,  which  presents  the  precise  question 
involved  in  this  case,  is  pending  in  the  General  Term, 
and,  as  the  matter  is  one  of  great  importance,  not  only 
to  the  relator  and  the  sheriff  in  this  case,  but  in  all 
cases  where  orders  of  arrest  have  been  or  shall  be 
granted,  I  have  deferred  my  decision  for  a  short  time, 
hoping  that,  before  rendering  it,  I  might  have  the 
benefit  of  knowing  what  views  are  entertained  by  the 
appellate  branch  of  the  court  as  to  the  j)roper  con- 
struction of  section  3  of  said  chapter  672. 

As  it  seems  to  be  uncertain,  however,  when  the 
appeal  will  be  disposed  of,  I  must  decide  the 
question  according  to  the  light  1  now  have,  and  the 
motion  will  be  denied,  but  without  costs. 


DALOX  ?;.  KAPP. 


Superior  Court  of  The  City  of  New  York,  Special 
Term,  October,  1886. 

§111. 

Dimharge  Jrom  imprisonment.  —  When  person  imprisoned  under  order  of 
arrest  in  action  of  replevin  not  discharged. 

Where  the  defendant  in  an  action  of  replevin  was  arrested  on  th« 
ground  thai  Iw  liad  intentionally  disposed  of  the  chattels  to  recover 
whicli  the  action  was  brought  in  such  a  way  that  they  could  not  ba 
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found  or  taken  by  the  shcriflF,  and  gave  bail  for  the  limits, — Held. 
that  11  motion  by  the  defendant  under  section  111  of  the  Coile  of 
Civil  Procedure  as  enacted  by  Laws  of  1886  chap.  672,  §  3,  that 
he  be  discharged  from  imprisonment  on  the  ground  that  six  uicntlia 
had  elapsed  since  his  arrest  should  be  denied;  that  the  weiglit  of 
authority  is  that  said  statute  relates  to  persons  detained  under  final 
process,  and  not  to  sucli  as  are  detained  under  order  of  arrest  dur- 
ing the  pendency  of  the  action. 

People  ex  rel.  Cohen  v.  Grant  {ante,  page  55),  followed. 

(Decided  October,  1886.) 

Motion  by  defendant  for  his  discbarge  from  arrest 
under  section  111  of  the  Code  of  Civil  Procedure  as 
enacted  by  Laws  of  1886  chap.  672,  §  8,  on  the  ground 
that  six  months  had  elapsed  since  his  arrest. 

The  defendant  was  arrested  on  January  19,  1886, 
under  an  order  of  arrest  issued  in  an  action  of 
replevin,  on  the  ground  that  he  intentionally  disposed 
of  the  chattels  to  recover  which  this  action  was 
brought,  in  such  a  way  that  they  conld  not  be  found 
or  taken  by  the  sheriff.  He  gave  bail  for  the  limits 
under  section  149  of  the  Code  of  Civil  Procedure,  and 
at  the  time  of  making  tiiis  motion  was  imprisoned 
within  the  limits  under  said  order  ofvarrest. 

W.  F.  Severajice  ( Townsend,  Dyett  &  Einstein)^ 
for  defendant  and  motion. 

Wm.  IL  Clark  {Cockran  &  Clark,  attorneys),  for  the 
sheriff,  opposed. 

8.  F.  Kneeland^  for  plaintiff,  opposed. 

Freedman,  J. — In  this  action,  which  is  in  reijlevin, 
the  defendant  was  arrested  upon  an  order  of  arrest, 
and  gave  bail  in  the  sum  of  $8,{)()(j  for  the  jail  limits  of 
the   city  and  county  of    New  York.      The  ground  of 


60  CIVIL    PROCEDURE    REPORTS. 


Dalon  V.  Kapp. 


arrest  was  the  intentional  disposition  by  tlje  defend- 
ant of  the  chattels,  to  recover  wiiich  tiiis  sction  is 
brought,  in  such  a  way  that  they  could  not  be  found 
or  taken  by  the  sheriff.  The  defendant  moves  for  his 
discharge  from  arrest  and  from  imprisonment  on  the 
limits  under  chapter  672  of  the  laws  of  1886,  and  the 
sole  ground  of  the  motion  is  that,  although  the  order 
of  arrest  has  never  been  vacated,  nor  the  issues  in  the 
action  tried,  more  than  six  months  have  elapsed  since 
the  arrest  and  the  giving  of  the  bail.  It  was  shown 
by  Mr.  Justice  Andrews  in  People  ex  rel.  Cohen  ». 
Grant  [reported  ante,  p.  55],  that,  as  the  decisions 
under  the  said  statute  now  stand,  the  weight  of  author- 
ity is  that  the  statute  referred  to  relates  to  prisoners 
detained  on  final  process  and  not  to  such  as  are  held 
nnder  orders  of  arrest  during  the  pendency  of  the 
action. 

In  following  the  weight  of  authority  thus  pointed 
out,  I  call  attention,  by  way  of  addition  to  the  well 
settled  rule  of  statutory  interpretation  enfoiced  in 
Hickey  v.  Taatfe  (99  ]^.  Y.  204),  which  is  to  the  effect 
that  a  word,  having  in  general  use  a  broader  signifi- 
cance than  others  in  connection  with  which  it  is  used, 
if  used  with  words  of  limited  meaning  which  have 
received  in  the  same  act  a  particular  a[)plication,  must 
be  referred  to  things  of  the  same  kind  as  those  speci- 
fied and  to  which  the  other  words  are  referred. 

The  motion  must  be  denied,  with  $10  costs. 
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FIRST  NATIONAL  BANK  OP   NORTHAMPTON, 
Rkspondent,  b.  DOYING,  Impleaded,  etc., 
Appellant. 

N.  Y.  Court   of  Common   Pleas,  General  Term, 
June,  188C. 

§§1775,  3343,  subd.  18. 

Pleading. — Complaint  hy  corporation.  —  Failure  to  properly  plead 
incorporation,  how  taken  advantage  of. 

The  complaint  in  an  action  by  a  corporation  alleged  to  have  beea 
organized  under  an  act  of  congress,  should  also  state  whether  it  is 
a  f()reij.'n  or  domestic  corporation;  such  a  corporation  is  not  neces- 
sarily a  foreign  corporation,  but  is  foreign  or  domestic  according 
to  whetlier  or  not  it  is  located  within  tins  State. 

The  objection  that  a  complaint  in  an  action  which  states  that  a  party 
theretois  a  corporation,  is  insufficient  because  it  fails  to  state  whether 
it  is  a  foreign  or  a  domestic  one,  is  properly  taken  by  demurrer. 

{DeeiiledJunel,  1886.) 

Appeal  from  a  judgment  entered  on  an  order  of 
the  general  term  of  the  city  court  of  New  York,  affirm- 
ing a  judgment  entered  on  an  order  of  the  special 
term  of  that  court  overruling  an  amended  demurrer  as 
frivohms  and  directing  judgment. 

The  facts  appear  in  the  opinion. 

John  C.  Shaw  &  C.  J.  Myers,  for  defendant-appel- 
lant. 

Cited  Code  of  Civil  Procedure,  §§  1775,  3343,  snbd. 
IS  ;  Baker  v.  Star  Printing  &  Publishing  Co.,  3  N.  Y. 
Monthly  Law  Bid.  29  ;  Clegg  v.  Chicago  Ne\vspai)er 
Union,  8  N.  Y.  Cio.   Pro.  401. 

Charles  W.  Wetmore  {Barlow,  Olney  cfe  Wetmore, 
attorneys),  for  plaintiff-respondent. 
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The  failure  to  allege  that  the  plaintiff  is  a  foreign 
corporation  is  not  a  defect  which  can  be  raised  by  a 
demurrer,  on  the  ground  that  the  complaint  does  not 
state  facts  snfBcient  to  constitute  a  cause  of  action. 
The  demurrer  falls  under  section  488,  subdivision  8, 
and,  if  valid  at  all,  should  have  been  taken  under 
subdivision  3  of  that  section.  Irving  Nat.  Bank  v. 
Corbett,  10  Abb.  iV.  C.  85  ;  Phoenix  Bank  v.  Donnell, 
40  JSr.  Y.  410,  414  ;  Fox  v.  Erie  Railway  Co.,  93  N.  Y. 
54,  67.  Even  if  the  demurrer  is  good  under  subdivi- 
sion 3  of  section  488,  that  ground  cannot  now  be 
availed  of,  inasmuch  as  it  was  not  specified  in  the 
demurrer,  and  the  particular  defect  pointed  out,  as 
required  by  section  490.  Phoenix  Bank  v.  Donnell 
(supra) ;  Berney  v.  Drexel,  33  Hun,  419  ;  Code  Civ. 
Pro.  §  490.  Even  if  the  demurrer  is  suflBcient  in  j^oint 
of  form,  it  is  not  well  taken.  Code  Cit).  Pro.  §  1776. 
It  is  a  fair  inference  from  this  provisisn  that  the  legis- 
lature could  not  have  intended  that  a  violation  of  sec- 
tion 1775  should  be  a  ground  of  demurrer.  \Vhere 
section  1775  is  not  complied  with,  the  remedy  is  by 
motion  to  make  the  complaint  more  definite  and  cer- 
tain. If  a  violation  of  section  1775  is  available  on 
demurrer,  a  violation  of  the  technical  requirements  of 
sections  481  and  483  must  be  equally  so.  That  a  viola- 
tion of  section  483  is  not  a  ground  of  demurrer,  was 
decided  in  Townsend  v.  Coon,  7  N.  Y.  Civ.  Pro.  66  ; 
Henderson  v.  Jackson,  40  How.  Pr.  108. 

Per  Curiam. — The  action  is  on  a  promissory  note. 
The  complaint  alleges : 

"First.  That  at  the  times  hereinafter  mentioned 
the  plaintiff  was,  and  now  is  a  national  banking 
association  incorporated  and  doing  business  under 
and  by  virtue  of  an  act.  of  congress,  entitled  'An 
Act   to  T)rovide   a  national  currency,'  &c.,  but  con- 
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tains  no  allegation  as  to  whether  it  is  a  foreign  or 
domestic  corporation." 

For  some  inscrutable  reason  section  1775  of  the 
Code  requires  this  allegation  in  every  complaint  by  or 
against  a  corporation. 

Tlie  court  below  lield  that  inasmuch  as  it  was 
alleged  in  the  complaint  that  the  plaintiff  was  incor- 
porated under  the  act  of  congress,  it  was  from  the  very 
nature  of  its  incorporaticm,  a  foreign  corporation,  and 
that  where  this  was  a  self-evident  fact  it  added  no  force 
to  the  pleading  to  allege  it  was  a  foreign  corporation. 

The  diflBculty  with  this  position  is  that  section 
3343,  subdivision  18  of  the  Code  says  a  "domestic 
corporation"  is  a  *' corporation  created  by  or  under 
the  laws  of  the  State  or  located  in  the  State,  and 
created  by  or  under  the  laws  of  the  United  States.  .  . 
every  other  corporation  is  a  foreign  corporation." 
Therefore  a  national  bank  is  either  a  foreign  or  dom- 
estic corporation  according  to  its  location  within  or 
without  this  State,  and  as  this  is  not  specifically 
stated,  the  complant  is  defective  in  that  particular, 
and  this  defect  can  be  taken  advantage  of  by  demurrer 
(Baker  v.  Star  Printing  and  Publishing  Company,  3 
Law  Bull.  29 ;  Clegg  v.  Chicago  Newspaper  Union, 
8  N.  Y.  do.  Pro.  401). 

The  judgment  must  therefore  be  reversed,  but  as 
the  defect  complained  of  could  mislead  no  one,  and 
the  demurrer  is  highly  technical,  the  plaintiff  is  given 
leave  to  amend  its  complaint  in  any  way  it  may  be 
advised  within  six  days  after  the  service  of  an  order 
reversing  the  judgment  on  its  attorneys.  The  costs  of 
this  appeal  to  abide  the  event  of  the  action,  and  with 
costs  of  prior  proceedings  in  the  court  below  at  the 
discretion  of  that  court. 

Allen  and  Bookstaver,  JJ.,  sitting. 
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WEBER  V.  MANNE. 

Suprp:me  Court,    Fikst   Department,    New   York 
County,  Special  Term,  September,  1886. 

§§  1698,  1704. 

Replevin. — Effect  of  stating  aggregate  value  of  chattels  in  plaintiffs* 

affidavit. — Undertaking  to  he  given  hy  defendant  to  reclaim  chattels 

replevied. — Amount  of  when  part  of  chattel  only  replevied. 

Where  the  plaintiff's  affidavit  to  replevy  chattels,  states  only  the 
aggregate  value  thereof,  and  a  part  only  is  taken,  the  defendant  to 
reclaim  the  same  is  not  required  to  give  an  undertaking  condi- 
tioned for  the  delivery  of  all  the  chattels  sued  for;  if  all  the  chatteU 
have  been  taken  tlie  undertaking  should,  of  course,  so  recite,  and 
if  a  part  only  has  been  taken,  tlie  recital  should  be  so  modified  as  to 
conform  to  the  fact,  and  tlie  undertaking  should  be  for  tlie  return 
of  the  articles  actually  replevied  only;  tlie  undertaking  should  also 
provide  that  the  defendant  will  pay  the  plaintiff  any  sum  whick 
the  judgment  awards  against  him,  in  the  language  used  in  th» 
statute. 

{Decided  September  27,  1886.) 

Exceptions  to  undertaking  to  retake  chattels 
replevied. 

The  opinion  states  the  facts. 

Ahram  Kling^  for  plaintiff. 

Ricliard  M.  Henry  and  Charles  Meyer Sy  for 
defendant. 

Andrews,  J. — As  the  aggregate  value  only  was 
stated  in  the  plaintiff's  affidavit,  the  undertaking 
must  be  in  double  the  valne  so  stated,  which  was 
$1,415.32.  If  the  value  of  each  article  had  been  stated, 
the  undertaking  would  have  been  in  double  the  value 
of  the  articles  actually  replevied  only.    If  it  be  true, 
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therefore,  as  claimed  by  defendant,  that  the  sheriff 
has  actually  replevied  articles  of  the  value  of  $300 
only,  and  the  value  of  each  of  those  articles  had  been 
separately  stated  in  the  plaintiff's  affidavit,  the  under- 
takin<;  to  be  given  by  the  defendant  would  have  been 
for  $000  only  ;  and  that  undertaking,  of  course,  would 
not  have  fully  secured  the  plaintiff,  if  upon  the  trial, 
he  proved  that  the  defendant  had  in  his  possession  all 
the  articles  named  in  the  affidavit  of  the  alleged  value 
of  $1,415.32. 

The  position  taken  by  plaintiffs  counsel  leads  to 
the  following  result:  The  plaintiff,  by  stating  the 
▼alue  of  the  articles  named  in  his  affidavit,  in  the 
aggregate,  can  obtain  an  undertaking  for  the  delivery 
to  him  of  all  the  articles  named,  or  the  payment  of 
their  value,  if  he  succeeds,  no  matter  how  small  a  por- 
tion the  sheriff  may  actually  take  from  the  defendant ; 
while,  if  the  value  of  the  articles  is  stated  seijarately, 
he  can  obtain  an  undertakimg  for  the  return  of  those 
articles  only  which  the  sheriff'  takes,  or  for  the  pay- 
ment of  their  value.  If  a  plaintiff  requires  the  sheriff 
to  take  one  hundred  packag«*s  of  goods  of  the  aggre- 
gate value  of  $100,000,  arid  the  sheiiff  finds  and  takes 
one  package  of  the  value  of  $1,000,  the  defendant,  in 
order  to  obtain  the  return  of  that  one  package,  must 
give  an  undertaking  in  $-JOO,000  that  he  will  deliver  all 
the  ])ackages,  or  their  value,  if  the  plaintiff  succeeds 
on  the  trial  ;  while  if  the  value  of  each  package  had 
been  separately  stated  in  plainiff's  affidavit  at  $1,000, 
the  defendant  could  have  secured  the  return  of  that 
one  package  by  giving  a  bond  in  $1,000  only,  for  the 
return  of  that  one  par'ks.^e.  It  certainly  would  be  a 
novelty  in  judicial  proceedings  that  a  defendant  should 
be  required  to  give  security  for  the  payment  of 
$100,000  as  a  consideration  for  the  privilege  of  retain- 
ing property  of  the  value  of  $1,000.  Section  1698  of 
the  Code  declares  that  the  aggregate  value,  if  that  only 
Vol.  XL— 5 
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is  stated,  shall  be  deemed  the  value  of  the  part  replev- 
ied for  the  purposes  of  procuring  a  return  thereof  to 
the  defendant,  but  I  do  not  think  that  that  section, 
and  section  1704,  should  be  so  construed  as  to  enable 
the  jjlaintiflF,  by  merely  stating  the  aggregate  instead 
of  the  separate  value  of  the  articles  named,  to  obtain 
an  undertaking  conditioned  for  the  delivery  to  him  of 
all  such  articles,  no  matter  how  small  a  X'<^i'fi<^" 
thereof  may  have  been  actually  taken  by  the  sheriff  ; 
while  if  he  had  stated  the  value  separately  he  could 
only  have  obtained  an  undertaking  for  the  delivery  to 
him  of  the  part  taken. 

I  can  see  no  reason  why  the  recital  j)reliminary  to 
the  undertaking  should  contain  an  admission  contrary 
to  the  facts.  The  sheriff  either  has  or  has  not  replev- 
ied all  the  articles  mentioned  in  plaintiff's  affidavit, 
and  there  can  be  no  difficulty  in  determining  this  fact- 
If  he  has  taken  all,  the  undertaking  should,  of  course? 
so  recite  ;  if  he  has  taken  a  part  onlj^  the  recital 
should  be  modified  so  as  to  conform  to  the  fact ;  for  it 
would  be  grossly  unjust  to  the  defendant  to  compel 
him  to  give  a  written  admission  that  the  sheriff  had 
taken  all  the  articles  if,  in  fact,  he  has  taken  but  a 
small  part  of  them. 

I  also  think  that  the  undertaking  of  the  defendant 
should  be  for  .the  return  of  the  articles  actually 
replevied  only. 

The  provision  of  section  1704,  that  the  defendant 
will  pay  the  plaintiff  any  sum  which  the  judgment 
awards  against  the  defendant,  should  be  retained,  in 
the  language  used  in  the  statute.  What  its  effect  will 
be,  in  case  the  plaintiff  proves  on  the  trial  that  the 
defendant  has  more  of  his  (the  plaintiff's)  property 
than  the  sheriff  has  taken,  I  do  not  attempt  to  decide. 
It  would  certainly  be  strange  if  the  plaintiff,  by  stat- 
ing the  aggregate  value  of  the  articles  named  in  his 
affidavit,  could  compel  the  defendant  to  give  security 
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fftr  the  payment  of  $1,415.32,  as  well  as  costs  and  (lis- 
i  urseraents,  in  order  to  retain  possession  of  articles  of 
:  hrt  alleged  worth  of  $300  only. 

If  the  plaintiff  desires  to  appeal,  a  stay  will  be 
i,"!  anted,  provided  lie  will  print  the  papers,  accept  short 
iMttice  of  argument,  and  be  ready  to  argue  the  appeal 
when  reached,  and  will  stipulate  that,  if  defeated,  he 
will  pay  so  much  of  the  sheriff's  fees  and  charges  as 
bhnll  accrue  pending  the  appeal. 


HUTKOFF,    Respondent,  v.  DEMOREST  and  An- 
other, Appellants. 

CALDWELL,  et  al.,  Respondents,  v.  WALL, 
Appellant. 

GREINER,    Respondent,   v.  HAMBURGER, 
Appellant. 

CouET  OF  Appeals,  October,  1886. 
§§  190,  191,  subd.  2. 

JV".  T.  City   Court. — Appeal  from,  cannot  he  taken  direct  to  court  of 
apjieah. — Act  authorizing  isuch  an  appeal  unconttitutionaL 

Jurisdiction  to  review  adjudications  of  tbe  city  court  of  New  York 
(formerly  marine  court)  is  given  the  N.  Y.  court  of  common 
pleas  by  the  constitution,  and  chapti-r  408  of  the  Laws  of  1886 
which  amends  section  191  of  the  Code  of  Civil  Procedure,  in  bo 
far  as  it  seeks  to  deprive  tlie  court  of  common  pleas  of  its  jurisdic- 
tion and  power  to  review  tlic  judgments  of  the  city  court,  and 
permits  an  appeal  from  the  city  court  of  New  York  to  the  court  of 
appeals,  without  a  previous  review  by  the  court  of  common  pleaa, 
is  unconstitutional  and  void. 

The  act  (Laws  of  1883,  ciiap.  26)  changing  the  name  of  the  mari.ie 
court  of  the  city  of  New  York  to  the  city  court  of  New  York,  did 
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not  chiiiigc  the  court   itself  or  make  any  change  in  its  judges,  or 
officers  or  jurisdiction,  or  dej)rive  the  court  of  common  pleas  of 
jurisdiction  to  revi<?w  its  judgments. 
{Decided  October  2G,  1886.) 

Motion  in  each  case  to  dismiss  appeal  from  the  gen- 
eral term  of  the  city  court  of  New  York  to  the  court 
of  appeals. 

The  appeal  in  each  case,  was  taken  subsequent  to 
the  passage  of  Laws  of  1886,  chapter  418,  amending 
Section  191  of  tlie  Code  of  Civil  Procedure,  from  a 
judgment  of  the  general  term  of  the  cify  court  of  Nevr 
York  determining  an  appeal  from  a  judgment  of  the 
trial  term  of  said  court.  The  judgment  of  the  general 
term  had  not  in  any  one  of  the  cases,  been  reviewed 
by  the  court  of  common  pleas. 

David  LeventrUt,  for  respondent  and  motion  ia 
Hutkoff  V.  Demorest. 

William  F.  Mac  Rae^  for  respondent  and  motion 
in  Caldwell  v.  Wall. 

Welile  cJ&  Jordan,  for  respondent  and  motion  in 
Greiner  c.  Hamburger. 

John  R.  Marmn^  for  appellant,  and  opposed  in  Hut- 
koff '0.  Demorest,  and  W.  T.  Birdsall,  for  appellant, 
and  opposed  in  Caldwell  v.  Wall.. 

The  court  of  appeals  may  lawfully  take  the  juris- 
diction the  act  confers.  The  constitution  (art.  6, 
§  6),  provides  that,  "  there  shall  be  an  existing 
supreme  court  with  general  jurisdiction  in  law  and  in 
equity,  subject  to  such  appellate  jurisdiction  of  the 
court  of  appeals  as  now  is  or  may  be  prescribed 
by  law."  This  provision  was  interpreted  by  the 
court  of  appeals  in  Butterfield  v.  Rudde  (58  iV. 
Y.    490),    where    the   court  held,    that  "the   appel- 
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late  jurisdiction  [of  the  court  of  appeals]  over  judg- 
ments from  otlinr  courts  is  subject  to  tli«  same  regula- 
tion by  the  legislature,"  which  means  that  section  6 
is  to  be  construed  with  the  other  provisions  of  the 
constitutioi^  and  so  construed,  the  powers  and  juris- 
diction of  the  courts  mentioned  in  it  eo  nomine  or 
authorized  by  it  are  "subject  to  such  appellate  juris- 
diction of  the  court  of  ap[)eals  as  now  is  or  may  be 
prescrii)ed  by  law."  In  other  words,  the  power  to 
regulate  the  right  of  apj)eal  Hf  the  court  of  appeals 
was  left  to  the  discretion  of  the  legishiture  unre- 
strained l)y  liniitaiions  of  any  kind.  Article  14,  sec- 
tion 12,  of  the  constitution  makes  this  meaning  more 
plan.  It  provides  that  "all  loc'al  courtH  established 
in  any  city  or  village,  inchuliiig  the  superior  court,  com- 
mon pleas,  sessions  and  surrogate's  courts  of  the  city 
and  county  of  New  York,  shall  remain  until  otherwise 
directed  by  the  legislature,  with  their  present  powers 
and  jurisdictions."  That  this  is  so  is  also  evidenced 
by  the  law  regulating  ajipeals  to  the  court  of  appeals 
from  the  city  court  of  Brooklyn.  Article  6  of  the 
constitution  went  into  effect  January  1,  1870.  The 
People  V.  Gardner,  45  i\^.  Y.  812;  Same  v.  Norton,  69 
Barb.  169.  At  that,  time  appeals  from  the  cilj"  C(mrt 
of  Brooklyn  went  to  the  supreme  court,  general  term, 
and  from  thence  to  the  court  of  appeals.  In  1871 
(chap.  282)  leave  to  go  to  the  court  of  appeals  direct 
was  given  lor  the  first  time,  and  thus  in  face  of  a 
constitutional  prohibition  against  impairing  the  juris- 
diction of  the  supreme  court.  De  Hart  v.  Hatch,  H 
Him,  375,  approved  in  the  People  v.  Mayor,  79  N.  Y. 
589,  590.  And  yet  the  court  of  appeals  has  exercised 
the  i)ower  to  review  the  judgments  of  the  city  court 
of  Brooklyn,  under  the  act  *of  1871,  for  over  fifteen 
years.  If  that  act  was  unconstitutional,  it  is  surpris- 
ing that  the  court  of  appeals,  or  some  other  aggrieved 
litigant,  did  not  find  it  out  before.    That  the  jurisdic- 
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lion  of  the  supreme  court  is  as  inviolate  as  that  of  the 
common  pleas,  see  Butterlield  v.  Rudde,  68  JV.  Y. 
490;  Dellait  v.  Hatch,  3  JIu7i,  375,  approved  of  in 
People  V.  Mayor,  79  JST.  Y.  589,  590.  If  the  act  relat- 
ing to  appeals  from  the  city  court  of  New  York  is 
unconstitutional,  that  relating  to  the  city  court  oV 
Brooklyn  is  open  to  the  same  objection. 

The  act  in  question,  so  far  as  this  case  is  concerned, 
takes  nothing  from  the  common  pleas  which  it  had  in 
January,  1870,  when  ihe  constitution  went  into  effect. 
The  amount  chiimed  and  recovered  herein  exceeds 
$L,000.  The  ujarine  court  in  1870  had  jurisdiction 
only  to  the  extent  of  $500,  see  McAdani' s  Marine 
Court  Pr.  (2  ed.)  p.  4.  Its  jurisdiction  was  increased 
to  $1,000  May  10,  1872  (chap.  629,  §  3),  and  to  $2,000, 
June  3,  1875  (cliap.  479,  §  1),  so  that  as  to  appeals 
in  cases  where  the  recovery  exceeded  $500  (as  in  this 
case),  there  can  be  no  question  but  tliat  the  legislature 
creating  the  new  and  extended  jurisdiction  may  per- 
mit appeals  in  respect  thereto  to  go  to  the  court  of 
appeals. 

It  is  elementary  that  an  act  may  be  to  an  extent 
constitutional  and  beyond  that  unconstitutional.  The 
constitutional  and  unconstitutional  provisions  may  be 
contained  in  the  same  section,  and  yet  be  perfectly 
distinct  and  separable,  so  that  the  first  may  stand, 
though  the  last  fall.  ...  If  a  statute  attempts  to 
accomplish  two  or  more  objects,  and  is  void  as  to  one, 
it  may  still  be  in  every  respect  complete  and  valid  as 
to  the  other.  Cooley  on  Const.  Lim.  3  ed.  177,  17S. 
Benio,  Cli.  J.,  in  the  People  «.  Draper  (15  N.  Y. 
643,  said:  "The  people  in  framing  the  constitu- 
tion, committed  to  the  legislature  the  whole  law-mak- 
ing power  of  the  State,  .which  they  did  not  expressly 
or  impliedly  withhold.  Plenary  power  in  legislature 
for  all  purix)ses  of  civil  government  is  the  rule.  A 
prohibition  to  exercise  a  particular  power  is  an  excep- 
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tion.  Ill  inquiring,  therefore,  whether  a  given  stat- 
ure is  consiiiutionai,  it  is  for  those  who  question  its 
validity  to  show  that  it  is  forbidden."  ''It  has  never 
before  been  questioned,  so  far  as  I  know,"  said  Kkd- 
FiKLD,  Cli.  J.,  in  Thorpe  v.  Kuthmd  &  B.  R.  R.  Co.  (27 
VL  142)  ''that  the  American  legishitures  have  llie 
same  unlimited  power  in  regard  to  legislature  which 
resides  in  the  Britisli  parliaments,  except  where  they 
are  restrained  by  written  constitutions."  To  the  same 
effect  see  cases  collated  in  2  Abb.  ^.  V.  Dig.  \>.  118 
.  .  .  .  "The  court  of  common  pleas  of  the  city 
and  county  of  New  York  is  continued  with  the  pow- 
ers and  jurisdiction  it  has  now,  and  such  further  civil 
and  criminal  jurisdiction  as  may  be  conferred  by  law" 
{Constilullon,  art.  VI.  §  12).  The  term  "powers" 
as  used  in  this  section,  is  supposed  to  be  synonymous 
with  the  term  "jurisdiction"  therein  employed,  for 
the  term  "jurisdiction"  means  "power"  to  hear  and 
determine,  &c.  {I  Abb.  Law  Die.  title  "jurisdiction," 
Wehstefs  Dlc.^  title  "jurisdiction").  The  term 
"  powers"  was  not  intended  to  applj'-  to  remedial  leg- 
islation, or  otherwise  every  provision  of  the  New  Code 
which  takes  away  or  modified  any  of  the  remedial 
powers  of  the  court  of  common  pleas,  which  it  pos- 
sessed at  the  time  this  constitutional  provision  was 
adopted,  is  unconstitutional  and  void.  Every  statute 
since  passed  limiting  or  modifying  these  powers  is 
also  unconstitutional  and  void.  The  word  "i)ovvers" 
therefore,  cannot  be  held  to  prevent  the  legislature 
from  changing  the  remedies  of  suitois  so  long  as  it 
does  not  takeaway  the  vested  "jurisdiction"  (prop- 
erly so  called),  of  the  court  of  common  pleas.  The 
Code  in  existence  when  this  constitutional  provision 
was  passed,  enumerates  and  defines  the  jurisdiction  of 
the  conrt  of  common  pleas  {Code  of  Procedure^  §§  33, 
84,  35).  None  of  th»»se  sections  embrace  ai)peals 
from  the  marine  (now  city)  court,  so  that  the  constitu- 
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t ion  in  using  the  term  ''jurisdiction"  in  referring  to 
tile  common  pleas,  did  not  in  tlie  liglit  of  tlien  exist- 
ing litigation  intend  to  include  wifhin  it  appeals  from 
tiie  marine  court.  If  it  be  claimed  that  because  tlie 
common  pleas,  had  "power"  to  hear  tliese  appeals, 
when  the  constitutional  provision  was  adopted  that  it 
is  to  be  included  in  the  term  "  powers "  us  therein 
emiJoyed  ;  then  we  answer  that  it  was  a  mere  remed- 
ial power  and  subject  to  the  control  of  the  legislature, 
and  this  point  Avill  be  jiext  considered.  The  term 
"jurisdiction,"  as  used  in  the  constitution  in  reference 
to  the  common  pleas,  refers  to  its  original,  and  not  to 
its  appellate  jurisdiction.  For  the  term  "appellate" 
is  not  used  either  with  respect  to  its  powers  or  its  jur- 
isdiction. The  same  article  of  the  constitution  (Art. 
6j  §  6),  provides  that  "  there  shall  be  an  existing 
supreme  court  with  general  jurisdiction  in  law  and  in 
equity,  subject  to  the  appellate  jurisdiction  of  the 
courts  of  appeals,  as  now  is  or  may  be  prescribed  by 
law.  The  jurisdiction  of  the  supreme  court  is  as  invi- 
olate as  that  of  the  common  pleas,  and  yet  in  1871 
(chap.  282),  the  right  to  hear  and  determine  appeals 
from  the  city  court  of  Brooklyn  was  taken  from  the 
supreme  court,  general  term,  and  given  to  the  court 
of  appeals.  The  right  of  appeal  exists  only  by  favor 
of  the  legislature,  and  can  be  taken  away  or  regulated 
at  pleasure.  It  is  a  mere  remedial  power,  and  the 
legislature  may  change  existing  remedies  at  will.  It 
is  laid  down  as  an  elementary  rule,  that  the  "individ- 
ual citizen  with  all  his  rights  to  protection  has  no 
vested  right  in  what  is  known  in  the  law  as  remedies, 
nor  in  any  particular  existing  remedy.  He  has  no 
Buch  vested  interest  in  the  existing  laws  of  the  State, 
as  precludes  their  amendment  or  repeal  by  the  legisla- 
ture" {Potter's  Dwarri-s'  Statutes,  471,  472).  The  act 
is  constitutional  in  all  irs  parts,  as  appeal  is  not  a 
vested  right,  but  a  mere  legislative  privilege  subject 
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to  cliniii^e  by  it  at  will.  We  will  cil«  a  few  opinions 
of  the  court  of  aj)i)eal.s  on  this  siihJMCt.  {a.)  A  statute 
which  takes  away  a  future  ri^jht  of  appeal  is  not 
imcoiisf itutional  (Giover  o.  Coon,  1  xY.  Y.  530).  (I!;.) 
A  statute  which  takes  away  an  existing  right  of  appeal 
is  constitutional  {In  re  Palmer,  40  iV.  T.  661).  (c.) 
The  act  limiting  ai)peals  to  the  court  of  appeals  to 
judgments  wherein  ^he  sum  in  controversy  exceeds 
$.")(){).  has  been  held  to  be  constitutional  by  the  court 
of  apivnls  (]^^o])le  v.  Horton,  04  IV.  Y.  68 ;  Roose- 
velt v.  Linkert,  07  JV.  Y.  447).  {d:)  All  the  changes 
made  by  the  legislature  by  way  of  amendments  to 
the  Code  in  respect  to  appeals,  have  been  held 
constitutional,  (e.)  The  right  to  a  review  in  civil 
cases  is  not  a  natural  and  inherent  right,  which  can- 
not b*^  tak^n  away  by  legislation,  but  is  created,  and 
tlip  jurisdiction  of .  the  court  is  prescribed  by  statute 
(People  V.  Fowler,  5.)  JV.  Y.  675).  ...  As  the 
oricinal  and  api>ellate  jurisdiction  of  the  city  court  is 
puiely  h-gislative,  if  must  in  the  nature  of  things, 
be  wholly  within  legislative  control.  It  cannot  be 
that  iKirt  of  if  (the  incidental  branch  of  appeal  to  the 
cori)!rioM  pleas)  is  jjrotected  by  the  constitution,  so  as 
to  be  u»ialt<-rabie,  and  tJKMoot  and  body  subject  to 
legislative  control  only.  Indeed,  the  legislature  has 
power  to  entirely  abolish  the  city  court  as  a  judicial 
tiibUi.al,  ro«;{,  body  arid  branches  (see  Neuzler  v.  Peo- 
l>le,  58  iV.  Y.  ^^Q).  These  various  decisions  and  sug- 
gestions show  that  there  is  no  such  thing  as  a  vested 
or  (;onstiiutional  right  of  appeal,  but  it  is  matter 
purely  wiiliin  legislative  control. 

A.  J.  Bitlenhoefen  {Rose  &  Puizel,  attorneys),  for 
appellant  and  opposed  in  Greiner  v.  Hamburger. 

Rapallo,  J. — Article  6  of  the  Constitution  of  the 
State  was  adopted  by  the  people  at  the  Novembsr 
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election  in  1869,  and  declared  adopted  by  the  Board 
of  State  Canvassers  December  6,  1869.  One  of  its  pro- 
visions was  that  the  sui)erior  court  of  the  city  of  New 
York  and  the  court  of  common  pleas  of  the  city  and 
county  of  New  York,  the  sui)erior  court  of  Buffalo 
and  the  city  court  of  Brooklyn,  were  continued,  with 
the  jjowers  and  jurisdiction  they  then  severally  had, 
and  such  further  civil  and  criminal  jurisdiction  as 
might  be  conferred  by  law  (Art.  6,  §  12). 

In  the  case  of  Popfinger  v.  Yutte  (102  N.  T.  38),  we 
decided  that  this*  provision  superseded  section  12  of 
article  14,  which  declared  that  those  courts  should 
remain,  uutil  otherwise  directed  by  the  legislature, 
with  their  then  i3resent  powers  and  jurisdiction  ;  that 
after  the  adoption  of  article  6,  it  was  beyond  the 
power  of  the  legislature  to  take  from  those  courts  any 
of  the  powers  or  jurisdiction  which  they  had  at  the 
time  of  the  adoption  of  the  article,  and  that  conse- 
quently subd.  5  of  section  263  of  the  Code  of  Civil  Pro- 
cedure, which  purported  to  confine  their  jurisdiction 
in  judgment  creditors'  actions  to  cases  when  the  judg- 
ment on  which  the  action  was  founded  was  recovered 
in  the  same  court,  was  inoperative  and  void,  because 
at  the  time  of  the  adoption  of  article  6  those  courts 
had  general  jurisdiction  in  equity  within  their  terri- 
torial limits,  co-extensive  with  that  uf  the  supreme 
court,  and  subd.  5  purported  to  take  away  part  of  that 
jurisdiction  by  limiting  it  in  judgment  creditors'  suits 
to  judgments  recovered  in  the  same  court. 

At  the  time  of  the  adoption  of  article  6  the  juris- 
diction and  powers  of  the  court  of  common  x^leas  of 
the  city  and  county  of  New  York  were  declared  and 
enumerated  in  title  5  of  the  Code  of  Procedure  (§§  33, 
34). 

Section  34  is  in  the  following  words  :  "§34.  The 
court  of  common  pleas  of  the  city  and  county  of  New 
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York  shall  also  have  power  to  review  the  judgments 
of  tlie  marine  court  of  the  city  of  New  York,  and  of 
the  justices'  courts  in  that  city." 

By.  the  act  of  1883  (chap.  26),  the  name  of  the 
marine  court  was  changed  to  the  city  court,  but  it  still 
remained  the  same  court,  with  the  same  judges  and 
oflBcers  and  the  same  jurisdiction,  and  the  power  to 
review  its  judgments  continued  in  the  court  of  com 
mon  pleas  under  its  original  grant  of  power. 

By  chap.  416,  of  the  laws  of  1886,  it  was  sought 
indirectly  and  by  language,  the  full  effect  of  which 
would  not  readily  be  observed  by  a  casual  reading,  to 
take  from  the  court  of  common  pleas  the  important 
power  of  reviewing  the  judgments  of  the  marine  court, 
now  the  city  court,  and  to  authorize  an  appeal  from 
those  judgments  direct  to  the  court  of  appeals,  with- 
out requiring  that  they  should  first  be  subjected  to 
review  by  the  court  of  common  pleas.  The  enactment 
is  as  follows : 

"  Section  1.  Subdivision  two  of  section  191  of 
chap.  448,  of  the  Laws  of  1876,  entitled,  'An  act  relat- 
ing to  courts,  officers  of  justice  and  civil  proceedings,' 
is  hereby  amended  so  as  to  read  as  follows :  2.  An 
appeal  cannot  be  taken  in  an  action  commenced  in  a 
court  of  a  justice  of  the  peace,  or  in  a  district  court 
of  the  city  of  New  York,  or  in  the,  city  court  of 
Yonkers,  or  in  a  justice's  court  of  a  city,  unless  the 
court  below  allows  the  appeal  by  an  order  made  at 
the  general  term  which  rendered  the  determination, 
or  at  the  next  general  term  after  judgment  is  entered 
thereupon.  An  action  discontinued  because  the  answer 
set  forth  matter  showing  that  the  title  to  real  property 
came  in  question,  and  afterwards  prosecuted  in 
another  court,  is  not  deemed  to  have  been  commenced 
in  the  court  wherein  the  answer  was  interposed  within 
the  meaning  of  this  subdivision.     The  city  court  of 
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New   York   shall   be   deemed  a   superior  city   court  ' 

within  the  meaning  of  section  190  of  the  Code  of  Civil  ': 
Procedure. 

"  Section  2.  This  act  sliall  take  effect  immediately,  1 

but  shall  not  apply  to  any  actions  now  pending  in  \ 

which  the  time  to  appeal  has  not  alreadj^  expired."  | 

If  the   act  were  construed  literally   it   could   not  j 
have  any  operation  wliatever,  for  it  would  have  no 

application  to  any  actions  pending  at  the  time  of  its  I 

passnge,^  in  which  the  time  to  appeal  had  not  then  • 

already  expired,  and  it  is  difficult  to  supj^ose  any  case  'i 

to  which  under  that  restriction  it  could  apply.     But  '' 

reading  it  as  if  the  word   "not"   were  omitted,  it  is  ; 

still  subject  to  the  fundamental  objection  that  it  con-  ' 

travenes  section  12  of  article  6  of  the  Constitution  by  i 

depriving  the  court  of  common  j^leasof  its  jurisdiction  ^ 

and  power  to  review  the  judgments  of  the  marine  (city)  ] 

court  which  it  possessed  at  the  time  of  the  adoption  \ 

of  the  article,  and  which  were  thereby  rendered  per-  \ 

manent  and  placed  beyond  the  power  of  the  legisla-  ■] 

ture  to  take  from  that  court.  ' 

The  act  authorizing  appeals  to  this  court  from  the  • 

decisions   of  the  general    term  of   the   city  court   of  I 

Brooklyn   (Laws  of  1871,  ch.   282)  and  its  recognition  : 

by  this  court  by  entertaining  such  appeals,  are  relied  j 

upon  by  the   appellants  as  giving   support   to   their  ■ 

position  in  the  present  cases.     But  we  do  not  see  that  ] 

they  affect  the  question.     There  is  no  provision  in  the  i 

constitution  in  relation   to   the  supreme  court  which  i 

could   be    construed    as    restraining    the    legislature  ; 

from   taking   from    that    coui-t    the    appellate    juris-  5 
diction    over    the    judgments   of    the    city    court   of 

Brooklyn  which  it  possessed  in  1869  and  1870,  and  the  ; 
question  now  presented  could  not  arise  in  respect  to 

the  act  of  1871,  before  referred  to.  i 

The  motions  to  dismiss  the  appeals  in  the  above  ' 
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entitled  cases  should  be  granted,  but  as  the  question 
is  new  no  costs  should  be  allowed  to  either  party. 

All  concurred. 


DRAKE,  Appellant,  v.  DRAKE,  et  al.,  Respond- 
ents. 

Supreme  Coukt,  First  Department,  General  Term, 

October,  1886. 

§  1866. 

Action  to  construe  uiill. — Jurisdiction  of  Supreme  Court. 

Where  one  J.  D.  gave  by  his  hist  will  and  testament,  to  one  M.  H. 
D.,  full  power  and  authority  to  devise  or  ap|)oint  by  her  last  will 
and  testament,  or  otlier  instrument  in  writing,  certain  real  property 
owned  by  him,  and  the  said  M.  II.  D.  subsequently  by  her  last  will 
and  testament,  and  a  codicil  thereto,  devised  the  saiJ  lands,  and 
both  said  wills  and  said  codicil  were  thereafter  duly  admitted  to 
probate, — lleld,  that  the  Supreme  Court  had  jurisdiction  of  an 
action  peeking  a  determination  as  to  the  validity,  construction  and 
effect,  of  the  will  of  the  said  J.  D.  so  far  as  it  is  related  to  said 
property,  and  of  any  attempted  testamentary  disposition  thereof 
bv  said  will,  and  of  the  validity,  construction  and  effect  of  ihe  will 
and  codicil,  of  M.  II.  D.  in  relation  to  the  same  lands,  and  of  any 
attempted  testamentary  disposition  thereof  ;  that  such  an  applica- 
tion was  a  plain  application  to  the  court  for  tiie  construction  of  a 
devise  of  a  power  in  trust  by  one  will,  and  of  the  sufficiency  of  the 
execution  of  that  power  by  the  other  will,  nndersecticm  IHOfiof  th« 
Code  of  Civil  Procedure,  which  was  speciuliy  and  particularly 
designed  to  meet  the  questions  arising  under  botli  wills. 

Wild  V.  Weed  (94  N.  T.  243)  distinguished.      Thiers  e.  Thiers  (98 
/</.  f)C8),  followed. 
Decided  October,  1806  ) 
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Appeal  from  a  judgment  of  the  special  term  sus- 
taining a  demurrer  and  dismissing  the  complaint.. 

The  opinion  states  all  material  facts. 

Joseph  F.  Ch&ate  {Eoarts,  CJioate  tfe  Beaman,  attor- 
neys), for  plaintiff-ajjpellant. 

James  C.  Carter  {Crane  i&  Lockwood,  attorneys), 
for  defendants-respondents. 

The  title  asserted  by  the  plaintiff,  being  a  pure 
legal  estate,  if  he  is  not  in  possession,  his  appropriate, 
ample,  and  only  remedy  is  an  action  in  the  nature  of 
ejectment    to  recover   possession.      If  he  is  in   pos- 
session, the  proof  of  tliat  title  will  be  a  sure  defense 
against  any    attack.       He    needs  no  other  remedy. 
These   are  very   old  and   familiar  rules.      Weed  v. 
Weed,  94  N.  Y.  243 ;  Wager  ik   Wager,  89  Id.  161  ; 
Chipman  v.  Montgomery,  63  Id.  230 ;  Post  v.  Hover, 
33  Id.  602  ;   Bowers  v.   Smith,  10  Paige,  200.      Like 
most  general'  rules  they  are  subject  to  some  excep- 
tions.    None  of  these,  however,  embrace  the  plaintiff's 
case.     1.  Persons  standing  in  the  attitude  of  trustees 
are  sometimes  embarrassed  by  questions  of  difficulty 
concerning  the  course  they  ought  to  pursue. 
Courts  of  equity  will  entertain  a  suit  by  them  seeking 
for  instructions,  and  the  decree  will  give  them  protec- 
tion.    The  questions  of  doubt  in  such  cases  frequently 
relate  to  the  construction,  validity  or  effect  of  wills 
and  deeds,  and  in  this'form  there  is  a  jurisdiction  in 
equity  to  entertain  suits  for  construction.     In  some  of 
such  cases  a  cestui  que  trust  may  bring  a  like  action. 
2.  Sometimes  also  the  title  of  the  party  in  possession 
of  an  estate  in  real  property,   although   his  actual 
enjoyment  may  not  be  obstructed,  may  be  threatened 
by  a  person  asserting  some  right  under  some  deed. 
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judgment,  mortgage  or  other  instrument,  or  making 
some  other  adverse  claim.  Such  threat  may  impair 
the  marketable  character  of  the  property,  or  the  party 
making  the  adverse  claim  may  refrain  from  the  asser- 
tion of  his  right  until  tiieloss  of  evidence  by  the  lai)se 
of  time  and  the  chances  and  changes  of  life  may  render 
the  defense  against  it  difficult  or  impossible.  This  is 
the  foundation  of  those  heads  of  equity  known  as  the 
jurisdiction  for  the  cancellation  and  delivery  up  of 
deeds,  the  removal  of  clouds  upon  title,  and  the  quia 
iimei  jurisdiction. 

Our  statute  relative  to  the  determination  of 
adverse  claims  to  real  property  is  founded  upon  these 
considerations  of  policy.  The  plaintiffs  case  is  wholly 
outside  of  this  exceptional  class.  Baily  v.  Briggs,  66 
.y.  Y.  407  ;  Scott  v.  Onderdonk,  14  Id.  9  ;  Ryerson  t, 
Willis,  81  Id.  281.  The  action  cannot  be  maintained 
under  section  18GG  of  the  Code  of  Civil  Procedure. 
1,  This  crude  and  unintelligible  section,  founded  upon 
a  misconception  of  the  statutes  (Laws  of  1853,  chap. 
238 ;  1879,  chap.  316)  from  which  it  was  drawn,  should 
not  be  construed  as  superseding  those  sound  and  use- 
ful rules  of  procedure  which  the  long  experience  of 
courts  has  shaped  and  established,  2.  The  artificers 
of  this  provision  seem  to  have  been  under  the  impres- 
sion that  there  was  a  general  jurisdiction  in  equity, 
or  somewhere,  to  determine  "  the  validity  of  a  deed 
purporting  to  convey  land"  .  .  "  in  an  action  brought 
for  that  i)urpose."  It  is  only  in  cases  where  this  can 
')«  done,  and  in  the  manner  only  in  which  this  can  be 
!one,  that  the  validity,  cotistruction  or  effect  of  a  tes- 
lumeiitiiry  disp<)sition  of  lands  can  under  this  section 
be  deterujiued.  ...  3.  Upon  consulting  the  author- 
ities it  will  probably  be  found  that  the  "  validity  of  a 
deed  "  cannot  be  '*  determined  "  at  all  "  in  an  action 
brought  for  that  purpose  alone." 
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Macomber,  J. — The  demurrers  of  the  defendants 
Benjamin  Drake,  Mary  F.  l!)rake,  Emily  T.  Smith, 
Ethelbert  H.  Smith,  Anna  T.  L.  Atterbury  and  Louis 
B.  Atterbury  to  the  complaint,  were  interposed  upon 
the  ground  that  the  comphiint  did  not  state  facts  suf- 
iicient  to  constitute  a  cause  of  action.  The  demurrer 
of  the  def-endants  Mary  K.  Black,  Charles  N.  Black 
and  James  Drake  Black  was  put  upon  the  same 
ground  and  also  upon  the  further  ground  that  the 
court  liad  not  jurisdiction  of  the  subject  of  the  action. 

The  order  sustaining  the  demurrers  is  expressly 
stated  to  be  upon  the  ground  that  the  court  had  not 
jurisdiction  of  the  subject  of  the  action.  In  so  far  as 
this  decision  affects  the  demurrers  which  were  inter- 
posed for  the  reason  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  it  would 
be  a  mis-trial,  because  it  would  not  be  possible  to  sus- 
tain a  demurrer  upon  any  ground  other  than  that 
upon  which  it  was  placed.  This  does  not  affect  the 
general  }>iinciple  that  the  jurisdiction  of  the  court 
may  always  be  questioned  at  the  trial,  whether  such 
juiisdiction  is  challenged  by  the  answer  or  not  {Code 
Civ.  Pro.  §  499).  Nevertheless,  inasmuch  as  one  of 
the  demurrers  raised  the  question  of  the  jurisdiction 
of  the  court,  it  was  doubtless  deemed  advisable  by 
counsel  upon  both  sides  to  have  that  question  settled 
for  the  benefit  of  all  of  the  parties,  and  hence  no  sug- 
gestion has  been  made  that  the  decision  was,  in  part 
at  least,  a  mis-trial,  but,  on  the  contrary,  counsel  unite 
in  asking  us  to  pass  only  upon  the  question  that  was 
considered  by  the  special  term,  namely,  that  of  the 
jurisdiction  of  the  court  to  entertain  the  case  as  made 
by  the  complaint. 

The  action  is  brought  to  determine  the  validity, 
construction  and  effect  of  certain  provisions  of  the  last 
will  and  testament  of  MaryHopeton  Drakeand  James 
Drake.     The  complaint  alleges  the  due  execution  of 
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the  last  will  of  James  Drake,  and  his  death  subse- 
quently theieto,  and  the  admission  of  the  same  to 
probate  before  the  surrogate  of  the  county  of  Nevr 
York,  and  sets  forth  the  will  and  codicil  in  ?i(sc  verba. 
It  then  proceeds  to  set  out  in  detail  the  description  of 
the  several  lots  of  land  in  the  city  of  New  York, 
including  the  eleven  lots  hereinafter  mentioned,  owned 
by  the  testator  at  the  time  of  his  death,  of  which  the 
plaintiff,  with  others,  is  in  i)ossession.  It  also  con- 
tains suitable  allegations  showing  the  relationship  of 
the  plaintiff  with  the  several  defendants  to  the  testa 
tor,  as  heirs  at  law  or  devisees.  The  ninth  provision 
of  this  will  reads  as  follows:  ''In  case  of  the 
death  of  the  said  Mary  Hopeton  Drake,  without  leav- 
ing lawful  issue  surviving  at  the  time  of  her  decease, 
then,  and  in  such  cases,  I  give  and  devise  to  her  full 
power  and  authority  to  devise  or  aj)point  by  her  last 
will  and  testament,  or  other  instrument  in  writing, 
executed  by  her  in  the  manner  hereinbefore  men- 
tioned, the  said  eleven  dwelling-houses  and  lots  of 
land  last  above  mentioned,  and  each  and  every  of 
them,  to  all  or  any  or  either  of  my  sisters,  Susan  Ann 
Drake,  Sarah  Ann  Lawrence  and  Marj'^  N.  Keene,  or 
to  all  or  any  or  either  of  the  lawful  issue  of  my  said 
sisters  from  and  after  the  death  of  the  said  Mary 
Hopeton  Drake  forever  thereafter,  and  in  such  shares 
and  proportions  as  she  may  think  proper;  and  in  such 
case  I  hereby  give  and  devise  the  same  in  case  of  such 
devise  or  appointment,  and  in  default  of  said  last  men- 
tioned devise  or  appointment  of  the  said  Mary  IIo[)e- 
ton  Drake,  and  without  leaving  lawful  issue  her  sur- 
viving, I  hereby  give  and  devise  the  last  mentioned 
eleven  dwelling  houses  and  lots  of  land  to  my  sisters 
above  named,  and  to  their  heirs  and  assigns,  from 
and  after  the  death  of  the  said  Mary  Hopeton  Drake 
forever,  to  be  divided  among  my  said  sisters  in  equal 
shares  ;  and  in  case  of  the  death  of  any  or  either  of 
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my  said  sisters  during  the  lifetime  of  said  Mary  Hope- 
ton  Drake,  leaving  lawful  issue,  then  in  such  case  last 
mentioned  the  said  issue  of  each  one  so  dying  shall 
take  the  share  or  part  thereof  which  the  parent  of 
such  issue  would  have  taken  if  she  had  survived." 
It  is  out  of  the  foregoing  article  of  the  will  of  James 
Drake  that  the  questions  of  law  designed  by  X)laintiff 
to  be  presented  to  the  court  principally  arise. 

It  further  appears  that  Mary  Hopeton  Drake  sur- 
vived the  testator,  and  after  the  death  and  the  jirobate 
of  the  will  she  took  possession  of  the  eleven  lots  of 
land  particularly  set  forth  in  the  complaint,  and  con- 
tinued to  occupy  and  possess  the  same  until  her 
death.  Mary  Hopeton  Drake,  it  is  shown,  died  on  June 
24,  1884,  unmarried  and  without  issue,  having  pre- 
viously made  her  last  will  and  testament,  bearing  date 
June  14,  1881,  and  a  codicil  thereto,  bearing  date  June 
31,  1881,  both  of  which  instruments  are  set  out  in  full  in 
the  complaint,  and  were  duly  admitted  to  probate  by 
the  same  surrogate.  By  the  second  article  of  her  will 
she  recites  the  fact  of  the  devise  to  her  of  the  eleven 
houses  and  lots  mentioned  in  the  will  of  James  Drnke, 
and  the  authority  to  devise  the  same  as  therein  provi- 
ded, and  then  jiroceeds  to  make  a  disposition  thereof 
to  sundry  persons  in  different  shares.  By  the  first 
article  of  her  codicil  she  revokes  the  devise  made  in 
the  second  clause  of  her  will  to  James  Drake  Black, 
and  devises  him  other  property  in  lieu  thereof.  She 
also  revokes  the  devise  to  Mary  Hopeton  Smith,  and 
in  place  thereof  gives  her  other  property  ;  and  also 
revokes  the  devise  to  Mary  Hopeton  Drake,  and  gives 
her  other  property  instead  thereof.  By  the  second 
clause  of  her  codicil  she  d«^vises  to  Hopeton  Drake 
Atterbury,  land  on  the  western  side  of  Broadway,  in 
the  city  of  New  York,  describing  it,  also  i:>r«mises  on 
Twelfth  street  adjoining,  to  have  and  to  hold  the  same 
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to  the  said  Hopeton  Drake  Atterbury,  and  to  her  heirs 
and  assigns  forever.  And  if  the  devisees  should  not 
be  living  at  the  time  of  the  death  of  the  testator,  then 
the  same  should  go  to  her  lawful  issue  equally,  and  in 
the  event  of  her  death  before  the  testator,  without 
lawful  issue  surviving  her,  then  the  property  should 
form  a  part  of  her  residuary  estate  and  be  disposed  of 
as  directed  in.  relation  to  that  portion  of  her  property. 

The  complaint  further  alleges  that  article  second 
of  said  will  of  said  Mary  Hopeton  Drake,  and  articles 
lirst  and  second  of  her  codicil  thereto,  are  void,  inoper- 
ative and  of  no  effect  in  so  far  as  they  relate  to  or 
attempt  to  devise  or  appoint  or  dispose  of  lands  in  the 
complaint  particularly  described,  or  any  part  thereof, 
and  that  as  to  said  lands  and  premises  the  said  Mary 
Hopeton  Drake  has  failed  to  devise  or  appoint  the 
same  under  law  by  virtue  of  the  power  of  appointment 
given  to  her  in  and  by  the  last  will  and  testament  of 
James  Drake.  Thence  follows  a  suitable  prayer  for 
relief,  based  upon  such  allegations,  and  a  further 
prayer  that  the  validity,  construction  and  effect  under 
the  laws  of  the  State  of  New  York,  of  the  will  of  the 
said  James  Drake,  deceased,  in  so  far  as  it  relates  to 
the  lands  and  premises  mentioned,  and  the  validity, 
construction  and  effect  under  the  laws  of  any  testa- 
mentary disposition  of  said  lands,  in  that  will  con- 
tained, be  determined  by  this  court ;  that  the  validity, 
construction  and  effect  of  the  last  will  and  codicil  of 
Mary  Hopeton  Drake  in  relation  to  the  same  subject 
matter,  or  of  any  attempted  testamentary  disposition 
of  those  lands  and  premises  or  any  part  thereof,  in 
and  by  the  will  of  Mary  Hopeton  Drake,  be  also 
determined  by  the  Court;  together  with  a  suitable 
prayer  for  injunction  and  appointment  of  a  receiver,  &c. 

It  will  thus  be  seen  what  was  in  the  mind  of  the 
counsel  who  drew  the  complaint,  and  what  questions 
of  law  may  arise  for  the  determination  of  the  court. 
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We  are  not  asked  to  make  a  constrnction  of  any  of 
these  provisions  of  the  wills  respectively,  nor  to  pro- 
nounce any  of  their  provisions  valid  or  invalid,  but  are 
asked  to  consider  only  tlie  question  of  jurisdiction  of 
the  court  to  entertain  a  complaint  containing  these 
allegations,  and  by  which  a  construction  of  this  nature 
is  sought.  The  learned  judge,  at  special  term,  based 
his  decision  upon  the  case  of  Weed  v.  Weed  (94  JV.  Y. 
243).  That  case  holds  only  tliat  a  devisee  who  claims 
a  mere  legal  estate  in  the  real  property  of  the  testator 
where  there  is  no  trust,  cannot  maintain  an  action  for 
the  construction  of  a  devise,  but  must  assert  his  titl« 
by  lep;al  action,  or,  if  in  j)ossession,  must  await  an 
attack  upon  him,  and  set  up  the  devise  in  answer  t« 
the  hostile  claim.  The  court  there  held  that  there  was 
no  element  in  the  case  of  equitable  jurisdiction,  or 
cognizance,  inasmuch  as  there  was  no  trust  provided 
for  by  the  terms  of  the  will.  That  decision  was  in  at 
case  arising  before  the  enactment  of  section  1866  of  the 
Code  of  Civil  Procedure,  upon  which  the  complaint  in 
this  action  is  manifestly  based,  and  furthermore  does 
not,  in  our  judgment,  meet  any  question  that  is 
designed  to  be  presented  by  the  plaintiff  in  this  action. 
The  question  before  us  rather  is  this  :  assuming  th« 
principle  of  Weed  v>  Weed  to  exist,  as  it  has  existed 
from  timeimmemorial,  is  this  plaintiff  in  asituation  to 
call  upon  the  court  for  the  construction  of  the  particu- 
lar wills  above  mentioned  ? 

Section  1866  of  the  Code  of  Civil  Procedure  is  as 
follows:  "The  validity,  construction  or  effect,  under 
the  laws  of  the  State,  of  a  testamentary  disposition  of 
real  property  situated  within  this  State,  ^r  of  an  inter- 
est in  such  property,  which  would  descend  to  the  heir 
of  an  intestate,  may  be  determined,  in  an  action 
brought  for  that  purpose,  in  like  manner  as  the  valid- 
ity of  a  deed,  purporting  to  convey  land,  maybe  deter- 
mined.    The  judgment  in  such  an  action  may  perpetu-. 
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ally  enjoin  any  party,  from  setting  np  or  from  impeach- 
ing tliti  devise,  or  orlierwise  making  any  claim  in 
contravention  to  the  determination  of  the  court,  as 
justice  requires."  It  would  seem  that  by  reference  to 
the  ninth  clause  of  the  will  of  James  Brake  that  a 
trust  of  a  most  important  character  was  reposed  in 
Mary  Uopeton  Drake,  and  that  the  exercise  of  that 
trust  or  i)ower  in  trust,  if  it  be  that  only,  calls  upon 
this  court  for  the  exercise  of  its  most  important  equit- 
able jurisdiction,  and  a  power  which  is  not  limited 
altogether  either  by  the  section  of  the  Code  above 
mentioned  or  by  previous  legislation.  This  section  of 
the  Code  is  an  elaboration  only  of  the  statute  of  1853 
by  which  the  validity  of  any  actual  or  alleged  devise 
in  a  will,  of  real  estate,  might  be  determined  by  the 
supreme  court  in  a  proper  action  for  that  purpose  in 
like  manner  as  the  validity  of  any  deed  conveying,  or 
purporting  to  convey  lands,  may  be  determined  by 
such  court.  And  we  are  cited  to  a  decision  of  the 
general  term  in  the  second  department,*. by  which  a 
complaint  was  sustaind  under  chapter  238  of  the  laws 
of  1853,  which  sought  to  declare  a  will  invalid.  The 
law  of  1879  (laws  of  1879,  chapter  316),  simply  pro- 
vides that  the  vnlidity  of  a  devise  or  will  may  be 
determined  by  the  suiu-eme  court  in  a  proper  action 
for  that  purpose,  leaving  out  entirely  the  restrictive 
clause  derived  from  the  analogous  practice  relating  to 
deeds  of  real  estate. 

Many  cases  have  been  decided  by  the  courts,  aris- 
ing under  the  statute  of  1853,  which  tend  to  uphold 
the  contention  made  by  the  counsel  for  the  plaintiff, 
that  even  without  section  1806  of  the  Code  the 
jurisdiction  of  the  court  in  this  instance  could  be 
upheld,  and  among  them  are  Jones  o.  Jones,  1  IIow.  Pr. 
JV.  S.  610  ;  Marvin  v.  Marvin,  11  Abb.  Pr.  N.  S.  102  ; 

*  Pryer  o.  Howe,  40  JTun,  383. 
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Wager  v.  Wager,  23  nu7i,  439  ;  AViird  v.  Ward,  23 
//mti,  431  ;  DeBussierre  v.  HoUaday,  5r)How.  Pr.  210. 
The  case  of  Tiers  v.  Tiers  (98  N.  Y.  668),  seems  to 
have  arisen  distinctively  under  section  1866  of  the 
Code,  but  authorities  are  hardly  needed  in  a  case  that 
seems  to  liave  been  so  perspicuously  placed  by  the 
pleader  upon  the  section  of  the  Code  already  quoted. 
"The  validity,  construction  and  effect  of  a  testamen- 
tary disposition  of  real  estate  situated  within  this  State, 
may  be  determined  by  the  court  in  an  action  brought 
for  that  purpose,"  says  the  statute.  The  plaintiff 
brings  this  action,  thereon,  and,  under  suitable  alle- 
gations, challenging  the  validity  of  article  two  of  the 
will  of  Mary  Hopeton  Drake,  and  articles  one  and  two 
of  the  codicil  to  that  will,  as  the  same  is  to  be  ascer- 
tained under  article  nine  of  the  will  of  James  Drake, 
and  in  the  words  of  the  statute  asks  that  this  court 
determine  the  validity,  construction  and  effect  of  those 
instruments.  It  seems  to  us  to  be  a  plain  application  to 
the  court  for  the  construction  of  a  devise  of  a  power  in 
trust  by  one  will  and  the  sufficiency  of  the  execution 
of  that  power  by  the  other  will  under  a  statute  that 
was  specially  and  particularly  designed  to  meet  the 
questions  arising  under  both  wills.  Being  of  opinion, 
therefore,  that  the  si)ecial  term  was  in  error  in  sus- 
taining the  demurrers  upon  the  ground  that  the  court 
had  not  jurisdiction  of  the  subject  of  the  action,  it 
follows  that  the  order  and  interlocutory  judgment 
should  be  reversed.  It  is  so  ordered  without  costs  to 
either  pai;tj%  and  with  directions  to  the  special  term 
to  consider  the  questions  which  are  presented  by  the 
other  ground  of  the  demurrers,  which  will  necessarily 
involve  the  construction  and  effect  of  the  provisions 
of  the  two  vv^ills  already  mentioned. 

Brady  and  Daniels,  JJ.,  concur. 
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Columbian  Institute  v.  Cresan, 


TOE  COLUMBIAN   INSTITUTE,  Judgment   Ukkd 
nun,  V.  CREGAN,  Judgment  Debtok. 

City    Couirr   of   New    York,    Chambers,  October, 

1886. 

*  §§  2447,  24G4,  2468,  2469. 

Supplementary  proceedings.  —  What  property  may  be  reached  in  —When 
salary  cannot  he — Public  officer. 

Proceedings  supplementary  to  execution  are  statutory  and  operate 
on  property  which  the  debtor  has  at  the  time  the  order  is  obtained 
and  do  not  aSoct  property  acquired  afterwards,  and  a  receiver 
appointed  therein  becomes  vested  from  the  time  of  his  ai)point- 
ment  with  the  property  which  the  debtor  had  at  the  time  the  pro- 
ceedings were  commenced,  but  gets  no  title  to  property  which  the 
debtor  acquires  subsequently. 

An  order  in  supplementary  proceedings  requiring  the  judgment 
debtor  to  deliver  over  property  or  money  to  be  apjjlied  on  account 
of  the  judgment,  can  only  be  made  where  it  appears  that  the 
debtor  had  the  specific  property  in  liis  possession  when  the  pro- 
ceedings were  commenced,  and  that  he  is  at  the  time  cf  making 
the  order  able  to  comply  with  its  commands. 

A  judgment  debtor  cannot  be  required  in  proceedings  supplementary 
to  execution,  to  set  apart  a  portion  of  his  salary,  thereafter  to 
become  due,  and  apply  it  on  account  of  the  judgment  and  partic- 
ularly so  when  he  is  a  public  officer. 

Public  officers  cannot,  by  Juiy  act  of  their  own,  assign  or  incumber 
tlirir  future  salary  as  suci),  nor  can  the  courts  for  them  assign  or 
incumber  it;  such  acts  are  forbidden  by  public  policy. 

{Decided  October  9,  1886.) 

Morion  by  the  jadgment  creditor  in  proceedings 
snppleniHntary  to  execution  for  ;m  order  directing  the 
defendant  to  pay  the  judgment  out  of  an  installment 
of  salary  dne  him  October  1, 1886,  as  clerk  of  the  sixth 
^istict  court,  or  (2)  for  an  order  appointing  a  receiver 
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and  directing  the  defendnnt  to  paj'- snid  judgment  in 
ins  tall  meats  from  his  salary  as  he  receives  it,  until  the 
judgment  is  paid. 

Tlie  judgment  debtor  herein  was  examined  in  pro- 
ceedings sui)pleraentary  to  execution,-  and  at  the  co/i- 
clusion  of  such  examination  tlie  judgment  creditor 
made  this  motion. 

H.  B.  Bayne  <j&  G.  M.  Baker ^  for  judgment  credi- 
tor and  motion. 

IF.  Armstrong  and  Granville  P.  Hawes^  for  judg- 
ment debtor,  opi)osed. 

McAdam,  Ch.  J. — Tliese  proceedings  are  statutory, 
and  operate  on  property  which  the  debtor  has  at  the 
time  the  order  is  obtained  (Potter  v.  Low,  10  How.  Pr. 
649  ;  and  cases  cited  under  section  2417  of  Bliss''  Code\ 
and  do  not  affect  property  af^quired  afterwards  (Mer- 
riam  ?;.  Hill,  1^.  T.  Weekly  Dig.  260,  and  cases  cited), 
and  the  receiver  becomes  vested  from  the  time  of  his 
appointment  {Code,  §  2468)  with  the  property  which 
the  debtor  liad  at  the  time  the  jmceedings  were 
commenced  (Dubois  v.  Cassidy,  7o  N.  Y.  302),  but 
gets  no  title  to  property  which  the  debtor  acquires 
subsequently  (Thorn  v.  Fellows,  5  Weekly  Dig.  473  ;. 
Graff  0.  Bennett,  25  How.  Pr.  470).  The  appiication 
of  these  rules  to  the  present  motion  makes  it  clear  that 
the  present  motion  to  be  decided  is  whether  tlie 
defendant  had  any  specific  property  in  his  possession 
when  the  proceedings  were  commenced,  that  he  is  now 
able  to  deliver  over,  for  the  order  applied  for  can  be 
made  only  where  the  defendant  is  able  to  comply 
with  its  command  if  granted  {Code,  §  2447 ;  Peters  T. 
Kerr,  22  How.  Pr.  3  ;  West  Side  Bank  v.  Pugsley,  47 
i7.  Y.  308). 

To    make    the    order    without    proof    of    ability 
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to  comply  would  in  effect  be  reviving  in  anotlier 
form  im[)risonment  for  debt,  which  has  long  since 
been  abolished.  The  defendant  had  no  property 
when  the  proceedings  were  commenced,  and  tbi^ 
fact  is  an  unanswerable  objection  to  the  application 
to  require  him  to  pay  over.  To  direct  debtor  t<» 
deliver  over  when  he  has  nothing  to  pay  or  deliver 
over  is  practically  telling  the  defendant  judicially 
that  lie  must  either  raise  the  money  and  pay  the 
debt  represented  by  the  jndgment  or  go  to  jail  and 
ren)ain  there  until  some  friendly  hand  discharges  the 
obligation  for  him.  Imprisonment  for  debt  in  all  its 
rigor  meant  nothing  more. 

The  branch  of  the  motion  which  seeks  to  compel 
the  defendant  to  set  apart  a  portion  of  his  salary  each 
month  as  it  becomes  due,  and  apply  it  to  the  judgment 
until  it  is  paid,  cannot  be  granted.  No  court  has 
])ower  to  make  such  a  decree  in  supplementary  pro- 
ceedings. The  statute  litnits  the  power  of  the  court 
in  such  proceedings  to  existing  rights  and  things  in 
esse  at  the  time  they  are  instituted,  and  does  not  per- 
mit it  to  anticipate  upon  what  the  defendant  ought 
t<)  be  able  to  pay  or  do  in  the  future.  Such  a  grant 
of  power  might  be  beneficial  to  debtors  as  well  a« 
creditors.  It  might  teach  the  former  the  advantages 
of  economy  nnd  at  the  same  time  insure  creditors  the 
payment  of  their  demands.  But  the  legislature  ha« 
wirliheld  this  power  from  the  courts,  and  they  cannot 
exercise  it  until  the  authority  is  conferred. 

Salaries  to  become  due  to  employes  cannot  be 
reached  in  any  case  (Woodman  v.  Goodenough,  18 
Ahh.  Pr.  265  ;  Geregani  v.  Wheelwright,  3  Ahh.  N.  S. 
204  ;  Potter  v.  Low,  16  How.  Pr.  TA^  ;  Caton  v.  South- 
well, 13  B'arh.  335;  First  National  l>ank  v.  Beardslee, 
8  N.  Y.  Weeklj/  Dip.  7).  This  is  ]iarticularly  so  with  re- 
gard to  public  officers,  who  cannot  by  any  act  of  theirs 
assign  or  incumber  the  future  salary  of  their  office^ 
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nor  can  the  court  incumber  or  assign  it  for  them.  The 
reason  is  founded  on  a  rule  of  public  policy  which  for- 
bids such  acts  (Bliss  v.  Lawrence,  58  iV.  Y.  442).  The 
court  in  that  case  forcibly  said  :  "The  public  service 
is  protected  by  protecting  those  engaged  in  perform- 
ing public  duties  ;  and  this,  not  upon  the  ground  of 
their  private  interest,  but  upon  that  of  the  necessity 
of  securing  the  efficiency  of  the  public  service,  by  see- 
ing to  it  that  the  funds  provided  for  its  maintenance 
should  be  received  by  those  who  are  to  perform  the 
work  at  such  periods  as  the  law  has  provided  for  their 
payment." 

These  views  render  it  unnecessary  to  consider  any 
of  the  suggestions  made  upon  the  argument. 

If  the  plaintiff  insists  upon  the  appointment  of  a 
receiver  of  the  few  effects  belonging  to  the  defendant, 
is  may  have  that  relief.  In  other  regards,  the  several 
applications  will  be  denied,  but  without  costs. 


WHEATON  V.  NEWCOMBE,  Appellant. 
BAMBERGER  &  HART,  Respondents. 

"Superior  Court  of  the  City  op  New  York,  Gen- 
eral Term,  April,  1886. 

§§  3347,  3352. 

Costs. — When  attorney  not  chargeable  iDith.— When  Code  of  Civil    Pro- 
cedure applies  to  coats  of  action  began  before  its  enactment. 

The  provision  of  section  3247  of  the  Co<le  of  Civil  Procedure  which 
exempts  an  attorney  or  counsel  from  liability  for  the  costs  of  an 
action,  on  the  ground  that  he  is  beneficially  interested  therein 
where  "his  only  beneficial  interest  consists  of  a  right  to  a  portion 
of  the  sum  or  property  recovered  as  compensation  for  his  services 
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in  the  action  "  applies  to  an  action  began  before  its  enactment,  in 
wliicli  Costs  were  not  recovered  until  after  it  took  effect. [*] 

It  turns,  tliat  prior  to  the  enactment. of  section  3247  of  the  Code  of 
Civil  Procedure,  an  attorney  who  had  a  right  to  a  {Kirtion  of  the 
recovery  in  an  action  as  compensation  for  liis  services,  was  liable 
for  the  costs  of  suclj  action. [',*] 

As  costs  rehite  merefy  to  the  remedy  and  as  their  recovery  and  taxa- 
tion are  regulated  solely  by  the  provisions  of  the  statute  in  force 
at  the  time  of  the  recovery  of  a  judgment,  a  party  to  whom  costs 
had  not  been  awarded  at  the  time  the  Code  of  Civil  Procedure 
went  into  effect,  had  not  a  hiwfuUy  accrued  or  established  right 
thereto  within  the  true  intent  and  meaning  of  section  3;55'3  of  the 
Code  of  Civil  Procedure  whicli  provides,  among  other  thing.s, 
that  said  Code  shall  not  render  ineffectual  or  otherwise  impair  any 
right  lawfully  accrued  or  established  before  it  took  effect. [',*] 

{Decided  May  3,  1886.) 

Appeals  by  defendant  from  two  orders  denying 
motions  made  to  charge  the  attorneys  for  the  plaint- 
iff, as  persons  beneticially  interested  in  the  action, 
witli  a  judgment  for  costs. 

The  facts  appear  in  the  opinion. 

Ahram  KLing^  for  defendant  and  appellant. 

G.  W.  Cotterill^  for  respondent,  Ira  Leo  Bam- 
berger. 

Reginald  Ilart^  respondent  in  person. 

FiiEEDMAN,  J. — The  appeals  present  the  question 
whether  Hart  and  Bamberger,  the  attorneys  of  record 
for  the  plaintiff,  are  liable  to  the  defendant  who  recov- 
ered judgment,  for  the  costs  of  the  action,  on  the 
ground  that  they  were  beneficially  interested  in  the 
action  by  virtue  of  an  agreement  by  which  they  were 
to  have  a  portion  of  the  recovery  as  compensation  for 
their  services.  That  under  section  44,  chapter  X.,  title 
L,  part  III.  of  the  Revised  Statutes*  they  would 
["]     have  been  so  liable,  if  both  shared  in  the  agree- 

*  2  A  5.  619,  §  44. 
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iiient,  was  expressly  decided  in  Voorhees  v.  Mc.Cariiiey 
(51  iY.  r.  387).-  In  SussdorlT  v.  Schmidt  (05  Id.  825), 
it  is  true,  a  statement  to  the  contrary  may  be  found, 
but  such  statement  is  a  mere  dictum  which  was  made 
without  reference  to  the  statute.  In  case  it  were  nec- 
essary to  decide  wliich  of  the  two  cases  shouhl  be 
followed,  the  preference  would  have  to  be  given  to 
Voorhis  V.  McCartney,  on  the  ground  that  it  is  an 
express  adjudication  on  the  very  i)oint  under  the 
statute. 

Section  321  of  the  Code  of  Procedure  provided  a 
further  remedy  against  the  assignee  of  a  cause  of 
action  after  action  brought.  Section  44  of  the  Revised. 
Statutes,  and  section  321  of  the  Code,  were  both 
repealed  by  chapter  245  of  the  laws  of  1880,  and  in 
phicc)  thereof  a  new  provision  w\is  substituted  by  sec- 
tion 3247  of  chapter  178  of  the  laws  of  18S0  entitled 
"An  Act  supplemental  to  the  Code  of  Civil  Proced- 
ure." But  this  new  section  (§  3247)  expressly 
[']  exempts  attorneys  from  liability  for  costs,  as  fol- 
lows :  "  But  this  section  does  not  apply  to  a  case, 
where  the  person  so  beneficially  interested  is  the  attor- 
ney or  counsel  for  the  plaintiff,  if  his  only  benelicial 
interest  consists  of  a  right  to  a  portion  of  the  sum  or 
property  recovered,  as  compensation  for  his  services 
in  the  action." 

In  the  case  at  bar  the  action  was  brought  in  1878, 
and  the  judgment  for  costs  for  which  Hart  and  Bam- 
berger are  sought  to  be  held  liable,  was  recovered  in 
August,  1882.  At  the  time  of  such  recovery,  section 
3247  of  the  Code  of  Civil  Procedure  was  alread}'^  in 
force,  and  the  question  therefore  is,  whether  that  sec 
tion,  or  the  prior  law,  is  to  control.  There  is  no  claim 
that  Hart  and  Bamberger  held  any  assignment.  The 
most  that  is  claimed  is  that  Hart  and  Bamberger  were» 
or  that  at  least  Bamberger  was  beneficially  interested 
in  the  action  by  virtue   of  an  agreement  with   the^ 
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plijiiitirt'  for  the  recei])t  of  a  portion  of  the  recovery  as 
fonipensalioii  for  services  to  be  rendered. 

The  solution  of  the  question  of  liability  depends 
upon  the  effect  to  be  given  to  several  saving  clauses. 
Tiiey  have  been  carefully  examined  in  the  ligiit  of  the 
l)oiritsand  the  arguments  submitted  on  both  sides, 
and  the  conclusion  reached  is  somewhat  at  variance 
with  the  view  entertained  by  me  in  one  of  the  early 
stages  of  this  litigation,  when  I  did  not  have  the  bene- 
fit of  any  argument. 
[*J  Section  3347  of   the  Code  of   Civil  Procedure 

saves  a  great  number  of  proceedings  in  actions 
commenced  before  September  1,  1880,  but  does  not 
affect  tliequestionof  liability  now  under  investigation. 
Section  3  of  chapter  245  of  the  laws  of  1880,  saves, 
from  the  operation  of  the  repealing  clauses  of  that 
statute,  any  right  '''' lawfully  accrued  or  estnhllsTied 
before  this  act  takes  effecV  Sectien  3352  of  the  Code 
of  Civil  Procedure  contains  a  similar  saving  clause  in 
favor  of  rights  lawfully  accrued  or  established^  &c. 

Under  the  two  saving  clauses  last  referred  to,  and 
no  others  having  been  cited  as  bearing  upon  the  ques- 
tion under  examination,  it  is  not  enough  that  the 
action  was  commenced  before  the  enactment  of  section 
3247.  To  succeed  in  his  application  the  defendant 
must  show  that  his  right  to  the  costs  of  the  action  law- 
fully accrued  or  was  established  before  the  section 

w^ent  into  effect. 
[*]  As  costs  relate  merely  to  the  remedy,  and  as 

their  recovery  and  taxation  are  regulated  solely 
by  the  i^rovisionsof  the  statute  in  force,  at  the  time  of 
the  recovery  of  a  judgment,  tl;e  defendant  never  had 
a  lawfully  accrued  or  established  right  to  the  costs  of 
the  aciion  within  the  true  intent  and  meaning  of  said 
saving  clauses  until   he   recovered  judgment  against 

the  ])laintiff  in  August,  1882. 
[*]  The  conclusion  is  therefore  unavoidable  that, 
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inasmuch  as  in  August,  1882  there  was  no  statute  in 
existence  under  which  an  attorney  could  be  compel- 
led to  j)ay  costs  on  the  ground  that  he  had  a  beneficial 
interest  in  the  action  by  virtue  of  an  agreement  for 
the  receipt  of  a  portion  of  the  recovery  as  compensa- 
tion for  his  services,  the  orders  appealed  from  were 
properly  made.  This  being  so,  the  subordinate  ques- 
tions involved  in  the  appeals  need  not  be  considered. 
The  orders  appealed  from  must  be  affirmed,  with 
costs. 

iNGRAnAM,  J.,  concurred. 


BLISS,  Respondent,  v.  BLISS,  Appellant. 

N.  Y.   Court  of  Common  Pleas,  General  Term, 
March,    1886. 

§§  724,  1011,  1012,  1229, 1757. 

Divorce. — Orders  of  reference,  when  may  he  amended,  nunc  pro  tunc. 

Where,  in  an  action  for  divorce,  a  vinculo  matrimonii,  in  which  issue 
was  joined  on  the  question  of  adultery,  a  stipulation  was  made 
that  the  "  right  to  a  trial  by  jury  be  waived,  and  that  it  be  referred 
to  a  referee,  to  take  proof  and  report  to  the  court,"  and  an  order 
was  entered  tliereon,  that  the  "  action  be  referred  to.  .  .  .  take 
proof  of  the  facts  stated  in  the  complaint,  and  report  to  the  court 
witli  all  convenient  speed  with  his  opinion  thereon,"  and  there- 
after a  second  order  was  made,  directing  "that  the  issues  "  raised 
by  a  supplemental  answer  and  roply '*  be  tried  before.  ...  the 
referee  heretofore  appointed  herein,  in  like  manner  as  if  included 
in  the  original  order  of  reference,"  which  order  was  entered  upon 
a  stipulation  that  "  the  issues  thus  raised  be  included  in  the  order 
of  reference  already  entered,  and  tliat  an  order  be  entered,"  etc., 
and  the  reference  thereafter  proceeded  under  said  orders  before 
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the  referee  appointed  thereby,  ivho  at  tlie  conclusion  theroof  made 
findings  of  facta  and  cunclusiuns  uf  law,  and  it  aisu  appeared  that 
it  was  the  intention  of  the  parties,  tliat  the  wliole  issues  in  ths 
action  be  referred  for  hearing  and  determination, — Held,  that  an 
order  was  properly  made  upon  the  coming  in  of  llie  referee's  rei)ort, 
amending  order  of  reference  nunc  pro  tune,  so  as  to  refer  in  terras, 
the  action  and  all  its  issues  to  such  referee  for  hearing  and  deter- 
mination, and  to  report  thereon. [',*]  [Larremore:,  Ch.  J.,  dissent- 
ing.]  IM 

In  such  a  case,  Larremorr,  Ch.  .1.,  dissenting, — Held,  that  such  a 
reference  could  not  be  ordered  without  a  written  consent  [*,*]  that 
the  court  could  not  so  amend  the  order  of  reference,  inasmuch 
as  the  written  consent  did  not  in  terms  provide  for  such  a  refer- 
ence, and  tljc  power  of  the  referee  was  expressly  limited,  and  con- 
fined in  the  consent  and  order. [•,''1 

Wilmore  v.  Flack  (6  N.  T.  Ch.  Pro.  191),  followed ;[']  and  Fisher  r. 
Fislier  (unreported) ;[»]  Baird  v.  Mayor  (74  N.  T.  383):[*]  Henouil 
t.  Harris  (2  Sandf.  642);[«]  McClt-ary  o.  McCleary  (30  Hun,  154),[«] 
distinguished  by  Lakremoue,  Ch.  J.,  dissenting. 

Tl>e  practice  where  issues  in  a  divorce  case  are  referred  to  take  testi- 
mony and  report,  slated. ['] 

{Decided  June  7,  1886.) 

Appeal  by  defendant  from  an  order  of  the  special 
term  amending  an  order  of  reference,  nunc  pro  tunc. 

The  action  was  brought  to  procure  a  divorce  a  rin- 
c7ilo  matrimonii,  and  the  order  appealed  from  amended 
orders  of  reference  nunc  pro  tunc  so  that  they  should 
read  :  "  Ordered  that  tlie  above  entitled  action  and  all 
the  issues  therein  be  and  the  same  herebj'-  are  referred 
to  JoHX  A.  OsBORjf,  Esq.,  as  referee  to  h^ar  and  deter- 
mine ihe  same  aud  report  tliereon  with  all  convenient 
speed." 

The  first  order  ot  rpfer^nce,  made  npon  the  origi- 
nal pleadings  was  :  "Ordered  that  the  above  action 
be  referred  to  Joiix  A.  Osboun-,  Esq.,  to  tnke  proof  of 
the  facts  stated  iu  the  complaint,  atid  report  to  this 
court  with  all  n.onvenient  speed  wiili  his  opinion 
thereon  :  and  also  to  take  pioot  of  the  service  of  the 
summons  and  complaint  npon  fhis  defendant." 
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The  second  order  of  reference,  made  when  the  sup- 
plemental answer  was  interposed,  was  that  "the 
issues  thus  raised  by  su[)plemental  answer  and  reply 
be  tried  before  John  A.  Osborn,  Esq.,  the  referee  here- 
tofore appointed  herein  in  like  manner,  as  if  included 
in  the  original  order  of  reference." 

Further  facts  appear  in  the  opinions. 

Wheeler  &  Cortis^  for  appellant. 
James  E  DoTierty,  for  respondent. 

J.  F.  Daly,  J. — The  intention  of  the  parties  as 
expressed  in  their  stipulations  and  the  orders  entered 
thereon,  and  in  all  their  subsequent  proceedings,  was 
apparently  to  oave  the  issues  tried  privately  by  a 
referee  insteac  of  in  open  court ;  and  the  order  ap- 
pealed from  amending  the  orders  of  reference  so  aa 
to  carry  out  that  intention,  was  correct  and  should  be 
aflSrmed. 

The  first  order  or  reference  was  made  upon  a  stip- 
ulation in  writing  that  the  "right  to  a  trial  by  jury 
be  waived,  and  that  it  be  referred  to  a  referee  to  ba 
named  by  tne  court,  to  take  proof  and  to  report  to  this 
court."'  The  reference  was  first  suggested  in  a  letter 
written  before  that  time  and  when  the  cause  was 
reached  for  trial  on  the  calendar  of  the  court,  by  the 
attorneys  for  the  defendant  and  appellant  (who  is 
now  objecting  to  the  amendment),  to  the  attorney  of 
the  plaintiflF  and  respondent  as  follows:  "AVe  had 
hardly  thought  you  were  serious  in  pressing  the  trial 
of  (he  Bliss  Case,  but  as  you  now  seem  inclined  to  do 
so  we  would  suggest  that  it  is  for  the  interest  of  both 
parties  that  th*^  cause  should  be  referred  to  some  suit- 
able person.  If  you  approve  of  this  we  wonld  be  glad 
to  liave  suggestions  from  you  as  to  who  that  person 
shall  be." 


CIVIL    PROCEDURE    REPORTS.  97 

Bliss  V.  Bliss. 


A  subsequent  letter  from  the  same  writer  says, 
*'  Yon  are  right  in  assuming  that  a  reference  had  been 
decided  upon,  but  before  consenting  to  Judge  Bos- 
woRTii  we  must  liave  our  client  acquiesce  in  the  choice. 

After  the  entry  of  the  order  of  reference,  a  notice 
of  trial  was  given  by  plaintiff  and  accepted  by  defend- 
ant. "That  the  above  action  will  be  brought  on  for 
trial  before  Joiix  A.  Oj^bokx,  Esq.,  referee  api)ointed 
by  this  court  to  determine  the  matters  in  controversy 
between  the  parties  in  the  above  entitled  action  at  his 
office,"  &c. 

When  the  defendant  afterwards  obtained  leave  to 
serve  her  supplemental  answer,  her  attorneys  and  the 
attorneys  for  the  plaintiff  eritered  into  the  following 
stipulation  :  "  It  is  mutually  stipulated  that  the  sup- 
plemental answer  heretofore  served  herein  be  received  ; 
that  it  be  considered  as  denied  by  the  reply  already  in, 
and  that  the  issues  thus  raised  be  included  in  the 
order  of  reference  already  entered,  and  that  an  order 
to  this  effect  be  entered."  It  was  upon  this  stipula- 
tion that  the  second  order  of  reference  was  entered. 

In  a  petition  addressed  to  this  court  by  defendant 
pud  api)Hllant  while  the  action  was  pending  before  the 
referee,  for  an  allowance  f(;r  the  expenses  of  the 
action,  she  states  that  :  "The  issues  in  this  acti(m  as 
raised  by  the  original  answer  were  referred  to  John  A. 
OsBoux,  Esq.,  as  sole  referee  to  hear  and  determine 
the  same  on  November  2*2,  1884.  The  issues  rnised  by. 
the  supplemental  answer  have  also  been  referred  to 
him."  Accompanying  such  petition  is  the  affidavit 
of  her  attorney  and  counsel,  Mr.  Wheeler,  which 
begins  by  stating,  "I  am  counsel  for  the  defendant 
and  have  acted  as  such  since  the  trial  thereof  began 
and  prior  thereto,"  and  repeatedly  afterwards  refers 
to  the  proceedings  before  the  referee  as  the  trial  of 
the  action.  Accompanying  said  petition  is  the  affida- 
vit of  Mr.  Knevals,   one  of  the  defendant's  counsel 
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Stating  among  other  things  that  the  action  "  is  now 
and  has  been  since  January  20,  1885,  on  trial  before 
the  referee." 

Upon  the  decision  of  the  action  the  defendant 
requested  findings  of  fact  and  of  law  from  the  referees 
as  upon  trial  of  the  issues,  and  asked  of  him  "judg- 
ment in  her  favor  and  against  the  plaintiff  upon  the^ 
merits,"  and  excepted  in  writing  to  his  findings  of 
fact  and  law.  It  is  now  her  contention  that  the  pro- 
ceedings before  the  referee,  were  not  a  trial,  nor  in- 
tended to  be,  but  were  intended  merely  for  the  taking 
of  testimony  as  preparation  for  a  hearing  at  special 
term  ;  and  that  an  amendment  of  the  orders  of  refer- 
ence requires  an  ^amendment  of  the  stipulation  which 

the  court  has  no  power  to  order. 
[*]  On  the  contrary  1  find  the  intention  expressed 

throughout  the  case  by  the  parties,  by  stipulations- 
and  orders,  and  in  every  possible  form  of  written  decla- 
ration and  admission,  is  to  try  the  case  out  of  court,  and 
before  a  referee,  and  that  the  amendment  of  the 
orders  of  reference  expresses  exactly  what  they  pur- 
posed and  designed  from  the  time  that  a  reference- 
was  first  suggested. 

The  suggestion  that  the  court  should  impose  terms 
of  the  amendment  is  not,  in  my  opinion,  reasonable. 
No  favor  is  extended  to  jilaintiff  :  he  gets  only  what 
he  is  legally  entitled  to. 

The  order  should  be  aflSmied. 

[']  Van  Hoesen,  J. — (Concurring.) — In  ray  opin- 

ion, both  parties  intended  that  the  referee  should 
hear  and  determine  the  issues  (subject,  of  course,  to 
the  application  to  the  court  for  its  approval  of  his 
proceedings  that  section  4229  and  rule  77  make  an 
indispensable  preliminary  to  the  entry  of  judgment  in 
an  action  for  divorce).  The  attorneys  appear  not  to 
have  had   at    the   time,  a  clear  recollection  of  th» 
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requirements  of  the  law,  for  they  assume  that  they 
could  select  the  referee  though  rule  73  forbids  the 
appointment  of  a  referee  selected  by  the  parties.  1 
believe  that  both  parties  supposed  that  the  stipula- 
tion provided  for  a  trial  of  the  issues,  first,  and  then 
for  the  submission  of  the  referee's  report  to  the  court 
in  obedience  to  the  requirerants  of  rule  77  and  section 
1229.  This  was  their  meaning,  imperfectly  and  inarti- 
ficially  expressed.  Judge  Allen  did  not  make  a  new 
stipuUition  for  them,  but  simply  gave  form  to  what 
botli  parties  intended  at  the  time  the  stipulation  was 
signed.     I  concur  with  Judge  Daly. 

Larremore,  Ch.  J. — (Dissenting.) — This  is  an  ac- 
tion for  divorce.  The  complaint  charges  the  defendant 
with  adultery,  and  asks  for  a  dissolution  of  the  mar- 
riage. The  answer  denied  the  allegations  of  the  com- 
plaint, set  up  counter  allegations  of  adultery  and 
also  asked  for  a  divorce  a  vinculo.  The  action  being 
\  at  issue,  upon  the  consent,  in  writing,  of  the  attorneys 
^for  both  parties,  it  was,  on  or  about  November  22, 
1884,  referred  to  a  referee  ''  to  take  proof  of  the  facts 
stated  in  the  complaint  and  report  to  this  court  with 
all  convenient  speed,  with  his  opinion  thereuiion  ;  and 
also  to  take  proof  of  the  service  of  the  summons  and 
complaint  upon  this  defendant."  Thereafter,  a  sup- 
plemental answer  was  served  by  defendant  on  or 
about  May  19,  1885,  upon  consent  in  writing  of  said 
attorneys,  it  was  ordered  "That  the  issues  raised 
by  said  supplemental  answer  and  reply  be  tried 
before  the  referee  heretofore  appointed,  in  like  man- 
ner as  if  included  in  the  original  order  of  reference  to 
him."  Testimony  was  taken  on  behalf  of  both  par- 
ties before  the  referee  ;  proposed  findings  and  con- 
clusions of  law  were  submitted  to  him  u\um  which  he 
pnssf^d.  and,  on  or  about  Sei)tember  28,  188(),  he  ren- 
drred  his  report  containing  findings  of  fact  and  con- 
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clasioa  of  law  to  the  effect  that  plaintiff  is  entitled  to 
a  decree  in  his  favor,  and  tliat  said  phiintiff  be  abso- 
lutely divorce  I  f ro  n  the  defendant.  Thereafter,  and 
on  or  about  November  30,  1885,  upon  motion  of  plaint- 
iff's counsel  an  order  was  entered  at  the  special  term 
amending  said  order  of  reference  7iurtc  pro  tunc  so 
that  the  ordering  part  of  the  same  shall  read  as  fol- 
lows: — "Ordsred,  that  the  above  entitled  action  and 
all  the  issues  therein  be,  and  the  same  hereby  are 
referred  to  John  A.  Osbokn,  Esq.,  referee,  to  hear  and 
determine  the  same  and  report  thereon  with  all  con- 
venient speed."     From  such  order  of  amendment  this 

ax^peal  is  taken. 
[']  If  the  order  appealed  from  had  simply  amended 

the  orders  of  reference  to  conform  with  a  consent 
given,  as  in  the  case  of  Fisher  ».  Fisher  (special 
term  of  this  court,  June,  1875),  the  authority  of  the 
court  to  make  such  amendment  would  have  been 
ample  under  §  724  of  the  Code.  The  difficulty  is  that 
the  original  order  of  reference  did  not  conform  with 
the  consent,  and  if  such  order  is  amended  the  consent 
must  be  amended  also.  According  to  §  1757,  if  the 
allegation  of  adultery  is  put  in  issne,  the  court  must, 
•:pon  the  application  of  either  party,  or  may  of  its 
own  motion  order  trial  of  such  issue  by  a  jury. 
According  to  §  1012,  if  such  issue  is  raised,  it  may,  in 
the  discretion  of  the  court,  be  tried  by  a  referee, 
provided  the  parties  consent  to  a  reference.  Section 
1011,  must  evidently  be  read  in  connection  with  sec- 
tion 1012,  and  it  i)rovides  how  such  consent  is  to  be 

manifested,?.  <?.,  by  the  written  stipuhition  of  the 
[*]     parties  signed  by  their  attorneys.     If  the  issues 

are  not  tried  by  a  jury  under  section  1757,  or  by 
a  referee  under  sections  1011  and  1012,  they  must  of 

course  be  tried  at  the  special  term. 
[*]  As  this  case  was  at  issue  it  could  not  have 

been  referred  at  all,  except  upon  the  consent  in 
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writing  of  the  parties.  Such  consent  was  signed  by 
the  respective  attorneys,  and  plaintiff,  in  effect,  asks 
the  court  to  declare  that  it  was  in  reality,  though  not 
in  terms,  a  consent  to  refer  the  issue  to  hear  and  deter- 
mine. But  how  can  we  disregard  the  explicit  lan- 
guage of  the  consent  and  hold  that  the  i)artie3 
[•]  meant  one  thing  when  they  said  another?  In 
Renouil  v.  Harris  (2  Sandf.  642J,  the  court  held 
that  when  an  order  is  made  referring  the  cause  with- 
out any  limitations,  all  the  issues  are  referred.  In 
McCleary  v.  McCleary  (cJO  Iltm^  154),  the  order  was 
*'  to  hear  the  same  and  all  the  issues  therein."  In 
neither  of  these  cases  did  the  court  go  counter  to  the 
language  employed  ;  but  in  both  the  decision  went  on 
the  theory  that  the  intention  was  incompletely 
expressed  in  the  order,  but  was  nevertheless  apparent 
from  it.  In  the  case  at  bar  the  power  of  flic  ref- 
[']  eree  is  expressly  limited  and  defined  in  Ihe  con- 
sent and  order  ;  and,  if  the  latter  were  amended 
to  be  an  order  to  hear  and  determine,  the  original 
tntention  of  the  parties,  so  far  as  language  ran  express 
it  would  be  disregarded,  and  the  arbitrary  dictum  of 
the  court  substituted  therefor. 

"The  right  to  give  or  withhold  the  consent  does 
not  belong  to  the  court,  but  to  the  party ;  his  free 
choice  and  option  cannot  be  taken  away  under  the 
guise  of  correcting  a  misuike  or  oversight"  (VViimore 
V.  Flack,  6  N.  Y.  Civ.  Pro.  191). 

In  the  case  from  which  this  extract  is  quoted,  the 
court  of  appeals  decided  that  it  was  beyond  the  power 
of  a  court,  under  the  pretence  of  amendment,  to  pro- 
nounce that  a  consent  existed  which  had  never  been 
given.  Equally  beyond  the  court's  i)Ower  would  it  be 
to  pronounce  that  a  consent  did  not  mean  what  its 
nnambiguous  language  expresses.  The  consent  upon 
which  the  supplemental  order  of  reference  was  granted 
is  simply  that  the  issues  raised  by  the  supplemental 


102  CIVIL     I'ROCEDUUE     REPORTS. 


Bliss  V.  Bliss. 


answer,  "  be  included  in  the  order  of  reference  already- 
entered"  and  cannot  be  construed  to  aid  plaintiff  in 

his  present  contention. 
[*]  Plaintiff  further  claims,  nnder  the  autliority  of 

Baird??.  The  Mayor  (74  JV.  Y.  382),  and  many  other 
cases  o^  similar  import,  that  the  order  appealed  from 
should  be  jiftirmed,  because,  by  proceeding  with  the 
reference,  defendant  has  waived  any  irregularity  in 
the  original  order.  But  defendant  is  not  asking  to  set 
the  reference  or  its  results  aside.  She  offers  to  allow 
the  testimony  to  stand  and  be  used  at  the  trial  of  the 
case.  She  has  not  asked  to  have  the  reference  declared 
a  nullity;  but  that  the  effect  of  a  w-ritten  instrument 
shall  not  be  extended  beyond  its  actual  terms.  Some 
of  the  allegations  in  papers  verified  by  herself  and  her 
counsel,  and  the  form  of  the  supplemental  order  of  ref- 
erence of  May  19,  1885,  are  indeed  inconsistent  with 
her  present  position.  But,  on  the  other  hand,  it 
appears  that  the  referee  did  not  consider  that  he  was 
empowered  to  hear  and  determine  the  action,  and  that 
he  excluded  testimony  offered  by  defendant  on  this 
ground.      ' 

The  present  situation  is  one  which  is  presented  so 
frequently  in  divorce  cases,  that  we  are  led  to  believe 
that  there  is  much  confusion  in  the  minds  of  members 
of  the  bar  as  to  the  proper  practice  (see  remarks  of 
Fkekdman,  J.,  in  Sullivan  v.  Sullivan,  41  N.  Y.  Super. 
(It.  [9  /.  &  S.]  519). 

Even  if  botli  parties  were  under  the  impression  that 
they  were  actually  trying  the  case  before  the  referee, 
and  in  many  respects  acted  under  such  assumption,  1 
do  not  think  that  this  takes  away  from  defendant  the 
privilege  of  asserting  her  strictly  legal  right  (Wil- 
more  n.  Flack,  S2ipra). 

In  Sullivan  v.  Sullivan  (supra),  the  order  of  ref- 

["]     erenre  was   to  take  ju'^of  and   report,   as  in  the 

present  case  and  upon  the  coming  in  of  the  report 
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tlie  court  ivfiised  to  contirni  it,  saying:  *' Tliere  is 
but  one  way  tluit  I  can  see  in  wliicli  evidence  irregu- 
iariy  taken  after  issue,  by  a  referee  pursuant  to  an 
order  to  tiiat  effect,  can  be  used  in  an  action  for  di- 
vorce ;  and  that  is,  tliat  by  consent  of  the  parties  it 
may  be  read  upon  a  subsequent  trial  held  before  tli« 
court  and  brought  on  regular  notice  in  the  usual  way. 
In  such  case,  it  niny  be  treated  and  will  have  the  force 
of  a  conditional  examination  before  trial.  But  this 
course  must  be  agreed  to  by  the  parties,  and,  there- 
upon the  court  must  try  the  issues  and  make  its  own 
findings  of  fact  and  draw  its  own  conclusions  of  law 
therefrom." 

In  that  ca,se,  no  application  for  an  amendment  nunc 
pro  tunc  of  the  order  of  reference  seems  to  have  been 
made  ;  but  from  the  tenor  of  the  learned  judge's  opin- 
ion it  is  quite  clear  that  he  would  not  have  entertained 
it. 

As  to  the  course  to  be  pursued  under  the  circum- 
stance, I  think  the  better  rule  is  that  hiid  down  by 
Van  Brunt,  J.,  in  Wertheimer  ?).  Wertheimer  (1  Law 
Bui.  34),  as  follows:  "  Tiie  case  must  be  brought  on 
for  trial  upon  the  usual  notice,  and,  instead  of  the 
witnesses  being  sworn  in  open  court,  the  evidence 
taken  before  the  referee  must  be  presented"  (see  also 
Kane  v.  Astor  s  Executors,  5  Sand/.  467).  This  view 
in  the  main  commands  itself,  but  I  also  think  that  as 
the  proceeding  in  court  is  the  trial  of  the  action,  the 
parties  should  be  i)erniitted  to  present  any  additional 
evidence  they  have  to  offer  ;  and  that  the  case  should 
be  there  heard  and  decided  uiion  the  evidence  taken 
before  the  referee  and  in  court.  It  is  especially  proper 
in  this  case  that  the  parties  should  be  accorded  such 
privilege,  because  it  appears  that  some  evidence  was 
excluded  by  the  referee  for  reason  of  his  want  of 
power. 
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The  Older  appealed  from  should  be  reversed  vvitli 
pi'ovision  for  ii  trial  at  the  equity  term,  as  above 
directed. 


WILLIS,  Respondent,  v.  BELLAMY,  Appellant. 

Superior  Court  of  The  City  of  Nkw  York,  Gen- 
eral Term,  March,  1886. 

§  1674. 

Lis  pendens — When  not  canceled.* — Reviewing  fJeciiion  of  motion  ta 

cancel. 

The  determination  of  a  motion  to  cance'  a  Us  pendens  is  in  the  discre- 
tion of  the  court  and  should  not  be  disturbed  without  manifest 
cause. 

The  right  to  &\e  a  lis  pendens  being  statutory,  the  provisions  of  the 
statute  should  be  strictly  followed  in  all  the'r  essential  require- 
ments, and  R  motion  to  cancel  ix  lis  pendens  is  properly  denied 
where  none  of  the  events,  whicli  section  1674  of  the  Code  of  Civil 
Procedure  shall  autliorize  its  cancellation,  have  occurred. 

{Decided  March  1,  1886.) 

Appeal  by  defendants  from  an  order  denying  a 
motion  for  the  cancellation  of  a  lis  pendens  filed  by^ 
plaintiff. 

Burnett  <ir  Whitney,  for  defendants  appellants. 

William  Settle,  for  plaintiff-respondent. 

O' Gorman,  J. — The  question  in  dispute  in  this 
case  is  whether  a  notice  of  Us  pendens,  duly  filed, 
should  be  canceled  before  the  entry  of  final  judgment 
in  the  action. 

A  motion  b}'^  defendants  for  cancellation  of  the  lis 

*  See  Niebuhr  v.  Scliroyer,  10  N.  Y.  Civ.  Pro.  72. 
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pendens  liere,  was  uinde  at  the  special  term  of  tliis 
court  and  denied,  on  I  he  ground  that  the  motion  was 
premature,  and  from  this  decision  the  defendants 
appeal. 

It  was  a  matter  resting  in  the  discretion  of  the 
court,  and  the  decision  should  not  be  disturbed  with- 
out manifest  cause. 

The  action  was  to  compel  specific  performance  of 
an  agreement  to  convey  title  to  real  estate,  or  for  the 
return  to  plaintiff  of  $500  i)aid  on  account  of  the  pur- 
chase money.  The  action  was  tried  at  special  term, 
and  the  court  adjudged  that  the  defendants  were  una- 
ble to  convey,  and  that  the  plaintiff  was  not  entitled 
to  specilio  performance,  but  had  a  lien  on  the  premises 
in  question,  for  the  money  so  paid  by  him  with  inter- 
est. From  tliis  judgment  the  defendants  appealed  to 
the  general  term  of  this  court,  by  which  the  judgment 
was  reversed  and  a  new  trial  was  ordered  as  to  some 
of  the  defendants.  An  application  was  afterwards 
made  to  the  general  term  for  re  argument,  which  has 
not  yet  been  decided. 

The  Code  of  Civil  Procedure  provides  in  section 
1674,  that  after  the  action  is  settled,  discontinued  or 
abated,  or  final  judgment  is  rendered  therein  against 
the  ])ariy  filing  the  notice  of  lis  pendens  and  the  time 
to  ajipeal  has  expired,  the  court  may  in  its  discretion, 
on  motion,  direct  that  the  notice  of  lis  pendens  be  can- 
celed of  record. 

None  of  these  events  has  taken  place  in  this 
action. 

The  right  to  file  a  Us  pendens  is  statutory  {Code^  § 
1670).  and  the  provisions  of  the  statute  should  be 
stricily  followed  in  all  their  essential  requirements. 

The  order  appealed  from  must  be  affirmed,  with  $10 
costs. 


Sedgwick,  Ch.  J.,  concurred. 
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HENRY  AS  Receiver,  etc.  v.  DERBY,  et  al. 
In  re,   Application  op  the  Defendants  for  an 
Omder  Directing  WILLIS  M.  RANNEY 
TO  Pay  the  Costs  of  the  Action. 

Superior  Court  of  the  City  of  New  York,  Gen- 
eral Term,  March,  1886. 

§§  433,  3247. 

Cotts — Motion  to  charge  person  heneficially  interested  in  action  wiih— 

Notice  of  such  motion  on  whom  served — Employment  of 

attorney  when  ended. 

An  order  charging  a  person  not  a  party  to  an  action  but  beneficially 
interested  therein  witli  the  costs  thereof  cannot  be  made  without 
service  of  notice  of  the  application  therefor  on  him,  and  where 
such  an  order  is  made  without  service  upon  him,  his  proper  proceed 
ing  is  to  move  to  set  it  aside.  Accordingly,  Held,  vvliere  an  order 
was  made  charging  a  judgment  creditor  with  the  costs  of  an  action 
brouglit  by  a  receiver  of  the  property  of  his  judgment  debtor,  on 
the  ground  that  the  action  was  brouglit  at  his  instance  and  that 
he  was  beneficially  interested  tlierein,  and  notice  of  tlie  application 
■was  not  served  on  him,  that  the  order  sliould  be  vacated  ;  that 
service  of  notice  on  his  attorney  in  tiie  action  in  wliich  the 
receiver  was  appointed  and  on  the  attorney  for  the  receiver  was  not 
sufficient.  ^ 

The  autliority  of  an  attorney  in  an  action  ceases  on  the  recovery  of 
judgment  tlierein. 

(Decided,  March  1,  1886.) 

Appeal  by  Willis  M.  Ranney  from  an  order  deny- 
ing his  motion  to  vacate  an  order  directing  him  to  pay 
the  costs  of  the  action. 

The  facts  appear  in  the  opinion. 

Riddle  <&  Ward,  and  Charles  M.  Hough,  for 
appellant. 
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J'\  A.  Burnhajii,  lor  defendants-respondents. 

Pek  Curiam. — The  action  was  brought  by  a  receiver 
appointed  in  supplementary  proceedings,  and  resulted 
in  the  dismissal  of  the  complaint,  with  costs.  Costs 
having  been  taxed,  the  defendant  moved  under  section 
8247  of  the  Code,  that  Willis  M.  Runney  be  compelled 
to  pay  the  costs,  on  the  ground  that  the  action  had 
been  brought  at  his  request.  Notice  of  that  motion 
was  served  upon  the  attorney  for  tlie  plaintiff,  in  the 
action  in  which  the  receiver  was  appointed,  and  the 
attorney  for  the  receiver,  but  was  not  served  on 
Ranney  personally.  The  court  granted  the  motion. 
Subsequently  a  motion  was  made  on  behalf  of  Ranney, 
who  appeared  by  attorney,  for  the  ])urposes  of  that 
motion  only,  to  vacate  the  order  requiring  him  to 
pay  such  costs.  The  motion  was  denied,  and  from 
.the  order  denying  that  motion  plaintiff  appealed. 

If  the  order  directing  Ranney  to  pay  costs  had  any 
validity,  proceedings  might  be  taken  at  once  against 
him  or  his  property  to  enforce  such  order.  He  had 
an  interest  in  having  it  set  aside  so  that  proceedings 
upon  it  might  not  even  be  begun.  The  order  adjudi- 
cated him  to  have  been  beneficially  interested  in  the 
action  brought  by  the  receiver,  and  that  that  action 
was  brought  at  his  request.  Such  an  order  could  not 
be  made  without  notice  to  him  so  that  he  could  be 
heard  and  oppose. 

The  finding  in  the  action  that  it  had  been  brought 
at  his  request,  and  that  he  was  beneficially  interested 
in  it,  was  without  validity  as  to  him,  as  he  was  not  a 
party  to  the  action.  It  cannot  be  said  that  th^*  notice 
to  the  attorney  for  the  receiver  was  notice  to  Ranney, 
because,  before  it  could  be  held  that  the  attorney  for 
the  receiver  was  acting  for  Ranney,  the  courc  must 
iind  tliat  the  receiver  brought  the  suit  at  Ranney's 
request,  or  on  Ranney's  account,  and  that  fact  was  in 
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controversy,  and  was  the  fact  to  be  tried  on  this- 
motion.  Kor  was  notice  to  the  attorney  for  Ranney  in 
the  action  in  which  the  receiver  was  appointed,  notice 
ro  Ranney.  That  attorn^^y's  autliority  to  appear  for 
Ranney  ceased  on  the  entry  of  the  judgment  in  that 
action,*  and  there  is  no  evidence  that  he  was  subse- 
quently empk)yed  by  Ranney. 

The  original  order  ht'ving  bpen  entered  ex  parte  so 
far  as  Ranney  was  concerned,  his  proper  proceeding 
was  to  move  to  set  it  aside,  and  we  think  that  motion 
should  have  been  granted. 

The  order  appealed  from  is  reversed,  wifh  $10  costs- 
and  disbursements,  and  the  motion  below  granted^ 
with  $10  costs. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


GILLETT  AKD  Another,  Judgment  Creditors,  d^ 
HILTON,  Judgment  Debtor. 

City  Court  of  New  York,  Special  Term,  Novem- 
ber, 1883. 

§§  2451,  2463. 

Supplementary  proceedings — When  use  of  money  earned  within  sixty 
days  is  contempt. 

A  judgment  debtor  who  pays  a  debt  with  money  received  by  him  in 
pavment  of  commissions  for  personal  services  rendered  witlun 
sixty  days,  violates  an  injunction  onier  jjjranted  in  supplementary 
proceedings,  restraining  him  from  trnnsfening  or  otherwise  dis-^ 
posing  of  his  property,  etc.,  and   is   guilty  of  a  civil   contempt. 


*  aeu  Webb  v.  Milne,  \Q  N.  Y.  Civ.  Pro.  27. 
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and  it  is  iiiimuterial  thitt.  the  debts  so   paid    were  fur  money  bor- 
rowed for,  and  us«*d  in  tli«  8U|i|>ort  of  his  family. 

Hancork  r.  S«ars  (93  N.  T.  79),  distinguished. 

{Deci/le>l  Notember  18,  1S86.J 

Motion  by  judgment  creditors  to  puriish  the  jadg- 
meiit  debtor  for  con  tempt  in  violating  an  injunction 
order  granted  in  the  proceedings  supplementary  to 
execution. 

On  November  1,  1886,  an  order  in  proceedings  sup- 
plementary to  execution  was  served  on  the  defendant, 
Oeorge  D.  Hilton,  judgment  debtor,  requiring  him  to 
appear  for  examinationj  and  enjoining,  restraining 
and  forbidding  him  from  making  any  transfer  or 
other  disposition  of  his  property  rights  and  equitable 
interests  not  exempt  by  law  from  levy  and  sale  under 
an  execution,  and  from  any  interference  therewith. 

On  November  9,  his  examination  was  taken  pursu- 
ant to  said  order  and  among  other  things  he  testified, 
— "  I  am  the  agent  for  three  flour  mills  ;  I  receive  a 
commission  (at  the  end  of  the  month)  for  all  orders 
shipped  during  the  month  ;  I  received  my  commission 
for  October  sales  on  November  4,  1886,  amounting  to 
$175  ;  this  I  received  in  three  drafts.  I  have  received 
no  other  money  since  November  1 ;  I  have  paid  $50 
out  of  this  $175  to  George  Hollister,  flour  dealer,  at 
the  time  I  got  the  drafts  cashed,  on  Noveniber  4,  or 
5  ;  that  was  monej'  I  borrowed  from  him  during  the 
month  of  October;  I  also  paid  $60  out  of  this  $175 
received  by  me  on  November  4  or  5,  to  William  B. 
Oottlieb,  12  Bridge  Street;  I  paid  that  to  him  the 
same  day  I  got  the  drafts  cashed,  on  November  4  or 
5;  that  was  for  money  borrowed  from  him  during 
themoutli  of  October;  I  i):iid  $25  out  of  this  money 
to  my  grocer  ;  1  paid  $10  to  my  butcher  and  gave  my 
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wife  $5  or  $10  ;  I  also  paid  rent  of  my  flat  iu  Brook- 
lyn, lor  the  mouth  of  November,  $25." 

An  order  to  show  cause  was  thereupon  granted  why 
the  judgment  debtor  should  not  be  punished  lor  con- 
tempt by  reason  of  his  misconduct  in  violating  and  dis- 
obeying the  order  for  his  examination  forbidding  and 
restraining  him  from  disposing  of  his  property,  in  dis- 
posing of  said  money  or  a  portion  thereof. 

On  the  return  of  the  order  to  show  cause,  the  debt- 
or presented  affidavits  showing  that  his  family  con- 
sisted of  himself,  wife  and  child  ;  that  in  lieu  of  sal- 
ary he  receives  a  commission  for  all  orders  shipped 
during  each  month  ;  that  on  October  6,  being  in  need 
of  money  for  the  support  of  his  family  he  applied  to 
Gottlieb  for  a  loan,  and  at  the  same  time  informed  him 
that  there  would  be  due  him  for  commissions  from  the 
persons  he  represented,  the  sum  of  $175,  for  October, 
and  if  said  Gottlieb  would  loan  him  the  money  desired, 
he  would  i)ay  said  Gottlieb  as  soon  as  he  received  his 
said  commissions  for  October,  and  for  the  purpose  of 
securing  said  Gottlieb,  he  would  assign  to  him,  said 
Gottlieb,  so  much  of  said  commissions,  as  would 
secure  the  money  loaned  and  advanced  by  said  Gott- 
lieb ;  that  said  Gottlieb  relying  on  said  representa- 
tions loaned  to  him  the  sum  of  $60 ;  that  said  sum 
being  insufficient  to  meet  the  demands  necessary  for 
the  support  of  his  family  be  applied  to  Hollister  for  a 
further  loan,  representing  to  said  Hollister  the  same 
facts  he  represented  to  Gottlieb,  and  agreeing  to  assign 
to  said  Hollister,  so  much  of  said  commissions  as 
would  secure  the  money  loaned  and  advanced  by  said 
Hollister;  that  said  Hollister  relying  on  said  repre- 
sentations loaned  him  $50,  on  or  about  October  2-5, 
and  that  out  of  his  October  commissions,  be  paid  his 
grocer  $25,  butcher  $10,  his  rent  for  November,  $25, 
and  to  his  wife,  $5,  and  paid  to  Hollister  and  Gottlieb, 
the  amounts  loaned  to  him,  namely  $110. 
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He  further  swore  that  the  money  borrowed  from 
these  parties,  was  all  used  for  necessary  and  absolute 
expenses  in  the  support  of  his  family. 

Jacob  MarkSs  for  judgment  creditors  and  motion. 

Argued  that  no  actual  assignment  of  the  debtor's 
commissions,  or  earnings  had  been  made  up  to  the  time 
of  the  service  of  the  order  ;  tliat  having  borrowed  the 
money,  it  became  a  mere  debt  due  to  these  two  parties, 
and  the  debtor  had  no  right  to  violate  tlie  order,  by  pay- 
ing the  indebtedness,  no  matter  to  what  purpose  the 
money  borrowed  was  applied  ;  that  section  2463  of  the 
Code  of  Civil  Procedure  exempts  only  earnings  for 
sixty  days  actually  necessary  for  the  use  of  rhe  debtor's 
family,  and  having  supported  his  family  and  paid  his 
bills  for  necessary  living  expenses,  rent,  &c.,  on  or  up 
to  November  4  or  5,  he  violated  the  injunction  by 
expending  the  balance  of  |110,  and  that  the  case  of 
Hancock  v.  Sears,  93  N.  Y.  79,  did  not  apply,  as  the 
debtor  must  show,  to  exempt  the  earnings,  or  to  relieve 
himself  from  contempt,  in  disposing  of  his  earnings 
after  service  of  order  that  they  were  actually  paid  after 
the  service  of  the  order  for  necessary  living  exi)ense8. 

Frank  Warner  Angela  for  judgment  debtor,  op- 
posed. 

Argued  that  all  the  payments  were  necessary  for 
the  support  of  the  debtoi-'s  family  ;  that  the  earnings 
of  defendant  for  sixty  days  are  exempt ;  that  Gott- 
lieb and  Hollister  had  an  equitable  assignment  of  the 
debtor's  commissions,  and  cited  Hancock  v.  Sears,  93 
N.  T.  79  and  Miller  v.  Hooper,  19  Hun,  394. 

Nehrbas,  J.— The  debtor  received  $175;  $65  of 
which  was  paid  out  for  rent,  groceries,  &c.  But  the 
balance,  $110,  was  paid  to  two  persons  in  ])aynient  of 
loans  of  money.     It  is  immaterial  to  what  purpose  the 
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money  loaned  was  applied.  The  return  of  the  money  i 
loaned  was  the  payment  of  an  ordinary  indebted-  ; 
ness,  which  was  prohibited  by  the  injunction  order.  : 
The  case  of  Hancock  v.  Sears  (93  JV.  Y.  79),  has  no  ' 
application  to  this  bianch  of  the  motion.  The  debtor  j 
is  g-nilt y  of  a  civil  contempt. 

He  will   be  lined   the  amount  so  wrongfully  paid, 
namely,  $110,  besides  $20  costs. 


TRIPP,  Jr.,  v.  daball.  j 

I 

SurERIOR  COCTRT   OF   THE   ClTY   OF   NeW    YoEK,  j 

Special  Term,  October,  1886.  ] 

§§  537,  638.  i 

Answer — When  not  stricken  out  as  frivolous — When  not  sham.  , 

/     Where,  upon  a  motion  to  strike  out  a  portion  of  an  answer  as  sham,  \ 

the  defendant    presented   an   affidavit   of   merits,    and   that  th«  \ 

answer   was  interposed   in    good   faith, — Ileld,    that   the   motioa  • 

should  be  denied.  ' 

{Decided,  October  20,  1886.)  \ 

Motion  to  strike  out  part  of  an  answer  as  frivo-  j 
lous,  and  part  as  sham.  \ 

I 

The  action  was  brought  upon  a  judgment  recor-  j 
ered  in  the  State  of  Rhode  Island,  and  the  complaint  | 
alleged  the  recovery  of  said  judgment  upon  the  per-  i 
sonal  service  of  the  i)rocess  in  the  action  upon  th«  .i 
defendant.  ; 

The  answer  (1)  denied  on  information  and  belief,  '■ 
that  the  court  of  the  State  of  Rhode  Island,  was  a  ; 
court  of  competent  jnrisdicfion  ;  (2)  denied  the  personal  ' 
service  of  tlie  process  upon  him  in  Rhode  Island  ;  (3) 
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denied  on  in  forma  lion  and  belief  the  recovery  of  the 
jiid'rmept  against  liim  ;  averred  that  if  any  judgment 
in  Naitl  court  o^  Rhode  Island  was  so  entered,  that  the 
same  was  erroneously  entered ;  and,  (4)  denied  the 
imlebfedness  as  stated  in  the  complaint. 

The  plaintiff  moved  upon  the  answer  and  a  copy 
of  the  judgment  and  an  affidavit  of  plaintiflTs  attorney 
showing  some  admissions  of  the  defendant,  to  strike 
out  subdivision  1  of  the  answer  as  frivolous  and  to 
strike  out  the  other  subdivisions  as  sham. 

The  defendant  in  oj)position  to  said  motion,  sub- 
mitted an  affidavit  of  merits  and  that  the  answer  was 
interposed  in  good  faith. 

Robert  P.  Lee,  for  i)laintifr  and  motion. 

Every  legal  ]>resumption  will  be  given  in  favor  of 
and  to  uphold  the  jurisdiction  of  the  Rhode  Island 
court.  Beebe  v.  Marion,  17  Ahb.  Pr.  194 ;  Ray  v. 
Rowley,  1  Ilun,  614.  Facts  to  negative  i)resumption 
must  appear  and  be  set  up.  Pringle  v.  Wool  worth, 
12  N.  Y.  WeeMy  Dig.  354;  Gaffney  v.  Bigelow,  2 
Abb.  N.  C.  318.  In  an  action  brought  to  enforce  a 
foreign  judgment  where  the  answer  is  a  general 
denial,  or  on  information  and  belief,  the  same  will 
be  stricken  out.  Beebe  ?5.  Marion,  11  Abb.  Pr.  194; 
Richardson  V.  Wilton,  A  S(ind.  708;  Roblin  v.  Long, 
CO  IloiD.  Pr.  200.  The  Rhode  Island  court  had  juris- 
diction. See  Public  .^latutes  of  B.  I.  1882,  chap.  193, 
§  3,  ]).  370 ;  also  Pyhlic  Statutes  of  R.  I.  1882,  chap. 
207,  §  3,  p.  366,  as  to  how  writ  siiould  be  served. 

D.  McLean  Shaw.,  for  defendant,  opposed. 

A  denial  on  informa  ion  and  belief  is  not  frivolous. 
Stent  V.  Continental  Nat'l  Bank,  5  Abb.  K.  O.  88  ; 
Metraz  V.  Pearsall,  fi  Id.  90.  A  frivolous  answer  is  one 
which  controverts  no  material  allegations  of  the  com- 
l^laint.    Lefferts  v.  Snediker,  1  Abb.  Pr.  40  ;  Nichols  »•. 
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Jones,  6  How.  Pr.  35o.  In  this  case  we  deny  personal 
service  and  we  deny  the  indebtedness  as  stated  in  the 
complaint.  If  the  answer  is  good  upon  its  face,  the  mo- 
tion to  strike  out  must  be  denied.  Hecker  v.  Mitchell, 
5  Ahh.  Pr.  453  ;  Grocers'  Bank  v.  0"Rark9,Q  Bun,  18  ; 
Thompson  v.  Erie  Ry.  Co.,  45  K.  Y.  4G8,  A  sham 
answer  is  one  that  is  false.  The  defendant  denies  the 
allegations  of  the  complaint  in  several  important  fea- 
tures in  a  verified  answer,  and  it  is  setth-d  that  a  veri- 
fied answer  which  denies  some  of  the  material  allega- 
tions of  the  complnint  cannot  be  stiicken  out  as  sham. 
Law  ».  Maher,  9  N.  Y.  Weekly  Dig.  38  ;  AVayland  v. 
Tysen,  45  N.  Y.  281 ;  Thompson  v.  Erie  Ry.  Co.,  43 
N.  Y.  468.  Falsity  must  appear  clearly  if  not  decis- 
ively. Lockwood  V.  Salhenger,  18  Ahh.  Pr.  136  ;  Nich- 
ols c.  Jones,  6  How.  Pr.  355  ;  Ostrom  v.  Bixby,  9  Id. 
57  ;  Morey  v.  Safe  Deposit  Co.,  7  Ahh.  Pr.  JST.  S.  199. 
Judge  MoRKELL,  in  Morey  v.  Safe  Deposit  Co,  7  Ahh. 
Pr.  N.  8.  199,  says:  "In  determining  that  an  answer 
is  false,  not  cnly  must  the  plaintiff  have  a  qIh^y prima 
facie  case,  but  the  pioof  of  the  falsity  of  the  answer 
or  defense,  must  be  clear  and  decisive,  if  not  over- 
whelming. There  must  not  be  left  in  the  mind  a 
doubt  as  to  its  entire  truthfulness.  The  effect  of  such 
a  determination  is  to  deprive  a  party  of  a  trial  by  jury, 
and  the  case  presented  must  therefore  be  of  no  doubt- 
ful character."  A  motion  to  strike  out  certain  defen- 
ses as  sham  must  be  denied  when  the  defendant  inter- 
posed an  affidavit  that  the  answer  was  put  in  in  good 
faith,  and  not  for  delay,  and  made  an  affidavit  of  mer- 
its. Henderson  v.  Manning,  5  N.  Y.  Civ.  Pro.  221; 
Wayland  v.  Tysen,  45  N.  Y.  281. 

Freedman,  J.— The  defendant's  opposing  affidav- 
its takes  the  case  out  of  the  doctrine  of  the  authorities 
cited  by  the  plaintiff. 

Motion  denied,  with  $10  costs  to  abide  the  event. 
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Estate  of  REUBEN  P.  WILCOX,  Deceased. 

SuRitoGATK's  Court,  Madison  County,  Novembkk^ 

1886. 

§§  2514,  subd.   3,  2o62,  2749,  et  seq.,  2767,  2758,  2793, 

siibd.  7. 

^itrrogaWi  court —  When  decree  awarding  eontt  in  action  against  execu- 
tor, out  of  an  estate  not  res  adjudiotta —  When  creditors  entitled  te 
share  in  proceeds  of  real  estate  sold  for  payment  of  debts — Pat^- 
ment  of  costs  out  of  such  proceeds — Amount  of  costs  allowed 
executor  for  preparing  account. 

An  action  cannot  be  maintuined  against  an  executor  in  his  represen- 
tative capacity  upon  a  transaction  which  occurred  before  the  testa- 
tor's dentil,  the  executor  in  such  casi'S  is  liable  individwally.[*J 

Where,  in  tin  action  brought  by  a  widow  for  admeasurement  of  her 
dowei  in  her  deceased  liusband's  estate,  to  recover  from  the  execu- 
tor thereof,  her  sliares  of  tiie  avails  of  crops  raised  on  such  estate 
subsequent  to  his  death,  in  which  the  executor  and  others  sap- 
posed  to  liave  interest  in  tlie  lands  or  crops  were  made  parties  de- 
fendant, and  the  plaiiititf  alleged  that  no  personal  claim  was  made 
rigainrit  tlie  defendants,  except  tlie  said  executor  and  the  lieirs  of 
lier  deceased  liusband,  judgment  was  rendered  in  her  favor  for  the 
relief  demanded,  and  costs  were  directed,  to  be  paid  out  of  the 
rents  and  profits  of  the  realty  in  the  executor's  hands,  so  far  as  the 
same  should  prove  sufficient,  and  that  tise  remainder,  if  an}*,  be 
paid  from  the  otlier  assets  of  tlie  estate  in  the  executor's  hand, — 
Ilell,  that  the  question  of  the  payments  of  the  balance  of  pucii  coats 
out  of  a  fund  arising  from  the  sale  of  the  decedent's  real  estate,  was 
not  7'f*  fl^i[;M(Zjcaf a, [* J  especially  as  regards  a  creditor  of  the  estate 
who  was  not  a  party  to  such  suit;['J  that  the  supreme  court  had 
Qo  jurisdiction  to  decree  that  any  portion  of  the  costs  of  such 
action  should  be  paid  out  of  the  assets  of  the  estate. [",  *\ 

It  seems,  in  such  a  case,  where  an  estate  is  thus  situated,  the  t>urro- 
gate's  court  has  a  right  upon  its  own  motion  to  appear  in  the  courts 
ot  this  State,  and  be  heard  in  opposition  to  u  decree  obtained  in 
the  manner  and  for  tlic  purpose  that  said  decree  was.[*) 

Where  a  debt  of  a  dcccdeut  was  not  due  at  the  time  a  proceeding 
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was  instituted  for  a  disposition  of  the  debtor's  real   property  for  ! 

the   payment   of  his   debts,  and    could   not,   therefore,  be  proved  ! 

therein,  it  may  be  proved  upon  tlie  hearing  of  tlie  proceedings  for  i 
a  decree  for  distribution,  and  such  creditor  is  entitled   lo  share  ia 

the  proceeds  of  the  sale  prorata  with  those  whose  debts  were  proved  j 

upon  the  first  hearing. ['.']  ■ 

Tlic  word  "  debts,"  as  used  in  the  provisions  of  the  Code  of  Civil  j 
Procedure,  relating  to  the  sale  of  a  decedant's  lands  for  the  pay- 
ment  of  his  debts,  include  any  claim  or  demand  upon  which  a  \ 
juilgraent  for  a  sum  of  money,  or  directing  the  payment  of  money  \ 
can  be  recovered  in  an  action,  and  the  word  "creditor,"  includes 
any  person  having  such  a  claim  or  demiiid  ['J  ■ 

The  expense  incurred  by  an  executor  defending  actions,  concerning  ; 

the  trust  estate,   cannot  be    paid  out  of  the  |)roceed8  of  the  real  \ 

property  sold  pursuant  to  sections  2749  et  seq.  of  the  Code  of  Civil  i 

Procedure,  for  the  jiayment  of  tlie  funeral  expenses  and  debts  of  \ 

the  decedent. ['«, '■]  ' 

Instance  of  a  case,  in  which  an  executor  was  held  to  be  guilty  of  mal-  ; 

administration  in  defending  suits  brougiit  against  the  estate.['*-"]  i 

Where   by  reason  of  the  fact  that  an  executor  did   not  keep  proper 

books  of  account  as  such,  much  time  and  labor  was  required  in  pre-  '• 

paring  his  final  account,  he  should  not  be  allowed  for  the  time  so  ^ 
employed,  but  should  be  allowed  costs  only  for  such  time  as  would 

be  necessarily  occupied  in  preparing  for  an  accounting,  if  proper  s 

books  of  account  had  been  kept. ['*]  ] 

(Decided  November,  1886.)  vi 

Proceedings  for  a  judicial  settlement  of  Orlando    < 

Woodard,  as  executor,  etc. 

t 

4 

The  opinion  states  the  facts.  i 

i 

A.  N.  SJieldon,  for  executor.  \ 

'  \ 

E.  II.  Lamh^  in  person,  and  for  Mrs.  R.  P.  Wilcox,    \ 
heirs  of  the  deceased. 

White  &  UnderJiill.,  for  Mrs.  Cook,  a  creditor.  j 

Kennedy,  Surrogate. — On  March  28,  1881,  Reuben    \ 
P.  Wilcox,  of  the  town  of  Brookfield,  died,  leaving  a    \ 
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will  which  gave  to  his  widow  the  use  of  all  his  real 
and  personal  estate  ddiing  her  life,  and  at  her  death 
the  residue  was  bequeathed  to  his  legal  heirs.  The 
will  was  subsequently  admitted  to  jaobate  and 
Orlando  Woudard,  named  therein  as  executor,  duly 
qualified  and  entered  upon  the  discharge  of  his  duties. 
Mr.  Wilcox,  at  the  time  of  his  death,  was  the  owner 
and  in  possession  of  a  farm  of  two  hundred  acres  in 
Brooktield,  and  also  the  owner  of  another  of  sixty-two 
acres  in  Oswego.  Immediately  after  the  death  of  her 
husband,  Mrs.  Wilcox  entered  into  possession  of  the 
farm  in  Brooktield,  and  assumed  its  control  and  man- 
agement, Mr.  Woodard  aiding,  assisting  and  advising 
with  her  in  regard  to  the  same,  and  was  permitted  by 
her  to  receive  a  large  portion  of  the  money  resulting 
from  the  sale  of  the  products  of  the  farm.  They 
appeared  to  have  acted  in  concert  and  harmoniously 
in  conducting  the  business  for  the  season  of  1881  until 
late  in  the  fall  of  that  year,  when  she  served  a  written 
notice  upon  Mr.  W^oodard  that  she  had  decided  not  to 
accept  the  i)rovisions  of  the  will,  but  had  elected  to 
take  dower  in  her  husband's  estate,  and  also  demanded 
an  accounting  of  the  avails  of  the  farm  which  came 
into  the  hands  of  Mr.  Woodard  during  that  season. 
Notwithstanding  t.iis  demand  he  rendered  no. account 
to  her  for  her  share  of  the  profits  of  the  farm  since 
her  husband's  death,  whereupon  on  December  19, 
1881,  Mrs.  Wilcox  commenced  an  action  in  the 
supreme  court  against  Orlando  Woodard,  as  executor 
of  the  last  will  and  testament  of  Reuben  P.  Wilcox, 
and  also  against  other  persons  who  had,  or  were  sup- 
posed to  have,  an  interest  in  the  land  or  crops  raised 
by  her  since  the  death  of  her  husband,  for  the  pur- 
pose of  having  her  dower  admeasured  and  set  oflf  to 
her,  and  also  for  the  further  purpose  of  recovering 
from  Mr.  Woodard  her  share  of  the  avails  of  the  crops 
raised  on  the  farm  during  the  season  of  1881.     She 
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also  alleged  that  no  personal  claim  was  made  against 
any  defendant,  except  said  Woodard,  executor,  and 
the  heirs  of  I^euben  P.  Wilcox,  deceased. 

The  defendant  Woodard  interposed  an  answer,  and, 
amongst  other  defenses  alleged  that  the  facts  and  alle- 
gations of  the  i)laintiiT's  complaint  did  not  constitute 
a  cause  of  action  against  him  as  executor  of  the  will 
of  Mr.  AVilcox  or  otherwise,  that  he  was  not  a  neces- 
sary or  proper  party  to  the  action,  and  that  a  cause 
of  action  to  recover  her  dower  could  not  be  joined  with 
a  cause  of  action  for  an  accounting  as.  executor,  or 
otherwise. 

The  aciion  was  referred  to  Hon.  Ciias.  L.  Ken- 
XKDY  to  hear  and  determine,  and  was  subsequently 
tried  before  him  and  the  XJlaintifFs dower  in  the  Brook- 
iirld  farm  duly  assigned  and  set  off  to  her. 

The  thirteenth  finding  in  Judge  Kennedy's  report 
i.-^  as  follows  :  "  That  the  gross  proceeds  of  the  rents 
and  profits  of  the  said  real  estate,  since  the  death  of 
said  R.  P.  Wilcox,  deceased,  for  the  year  1881,  was 
the  sum  of  S978.73,  of  which  said  Sarah  A.  Wilcox 
loceived  $172.82  and  the  said  Orlando  Woodard,  exe- 
cutor, received  the  sum  of  $805.91  ;  that  the  actual 
expense  producing  said  profits  and  income  was  the 
sum  of  $440.35,  of  w^hich  said  plaintifi",  Sarah  A.  Wil- 
cox, paid  and  furnished  the  sum  of  $217.71,  leaving  as 
the  net  profits  of  said  real  estate  the  sum  of  $529.28, 
and  that  plaintiff  is  entitled  to  receive  and  to  be  reim- 
bursed the  sum  of  $217.71  as  balance  of  the  expenses 
paid  and  incurred,  and  the  further  sum  of  $176.46, 
being  one- third  of  tlie  net  profits  as  aforesaid,  leaving 
in  the  hands  of  Woodard,  executor,  defendant,  the 
sum  of  $352.92,  being  two  thirds  of  the  net  profits  to 
be  accounted  for  by  him  to  the  proper  heirs  at  law  of 
said  Reuben  P.  Wilcox,  or  in  some  other  manner  pro- 
vided by  law,  or  for  the  costs  of  these  proceedings." 

Onp  of  the  conclusions  of  law  foinid  bv  the  referee 
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was  the  foUou iug  :  "Fourth,  that  said  phiiiitiff,  Sarah 
A.  Wilcox,  is  entitled  lo  recover  of  and  from  the 
defendant,  Urlaudo  Woodard,  as  such  executor,  her 
<;ost6  and  disbursements  of  this  action  to  be  taxed,  and 
that  said  defendant,  Orlando  Woodard,  is  also  entitled 
to  recover  his  costs  and  disbursements  of  this  action, 
and  judgment  is  liereby  ordered  accordingly."  At  a 
Kjircuit  and  sjiecial  term  held  at  Morrisville,  on  October 
16,  1882,  Mr.  Justice  Follktt  presiding,  the  referee's 
report  was  duly  confirmed  and  an  interlocutory  judg- 
ment entered.  This  judgment  directs  the  payment  of 
the  plaintiff's  costs  out  of  the  rents  and  profits  in  Mr. 
Woodard' s  hands  and  also  directs  the  payment  of  the 
•executor's  costs  out  of  the  same  fund,  so  far  as  the 
same  was  sufficient  for  that  purpose,  and  that  the 
remainder  of  his  costs  shall  be  paid  and  allowed  to 
him  on  final  accounting  or  settlement  of  the  estate  of 
said  Reuben  P.  Wilcox,  deceased,  by  said  Orlando 
AV^oodard,  executor  as  aforesaid." 

At  a  special  t^rra  held  at  S3'racuseon  June  30,  1883, 
Mr.  Justice  Ciiuiiciiill  presiding,  a  motion  was  made 
to  confirm  the  report  of  the  referee  appointed  to 
admeasure  the  dower.  The  report  was  confirmed  and 
the  order  awards  the  plaintiff  an  extra  allowance  of 
$;]0,  and  directs  the  payment  of  this  sum  and  all  of 
plaintiff's  other  costs  out  of  the  rents  and  profits  so 
far  as  the  same  shall  prove  sufficient,  "and  the 
remainder,  if  any,  be  paid  from  the  other  assets  of  the 
estate  in  his  (Woodard's)  hands  as  executor." 

At  a  special  term  held  at  Norwich  on  July  30,1883, 
Mr.  Justice  Follktt  ])residing,  a  motion  was  made  to 
correi^t  the  interlocutory  judgment  by  striking  out 
the  direction  that  tl^e  plaintiff's  costs  be  paid  out  of 
the  fund  arising  from  the  rents  and  profits.  The  mo- 
tion was  denied  with  costs  "  payable  out  of  the  fund 
in  controversy  "  and  with  this  decision  Judge  Fol- 
lktt   filed     this    memorandum:     ''This  action    was 
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brought  to  enforce  the  plaintiff's  rights  in  si>ecilic  real 
estate  and  in  the  profits  arising  therefrom..  She  recov- 
ered. The  general  rule  in  such  cases  is  to  chtirge  the 
land  or  fund  with  the  costs,  unless  the  defeated  party 
is  charged  personally.  There  is  nothing  in-  the 
referee's  report  to  indicate  that  the  costs  should  be 
charged  against  the  estate  generally,  and  it  clearly 
appeals  from  the  report  that  the  defendant  is  not  to  be 
charged  personally.  I  think  that  the  plaintiff  is 
clearly  entitled  to  costs  out  of  the  fund." 

The  personal  estate  of  the  decedent  has  been 
exhausted,  or  nearly  so,  in  expenses  of  administration, 
and  the  i)roceeds  of  the  sale  of  the  real  estate  bj-  the 
executor  are  not  sufficient  to  pay  more  than  sixteen 
per  cent,  of  his  indebtedness,  and,  if  the  costs  of  this 
and  other  litigations  are  allowed  to  the  executor  upon 
this  accounting,  they  must  be  charged  over  to  the  real 
estate  and  paid  out  of  the  money  arising  from  the  sale 
of  the  land. 

The  counsel  for  the  executor  and  for  Mrs.  Wilcox 
insists  that  the  question  of  the  paj' ment  of  the  $110.05 
of  the  plaintiffs'  costs  mentioned  in  the  judgment,  and 
Mr.  Woodard's  costs,  $151.40,  also  therein  mentioned, 
out  of  the  ftind  arising  from  the  sale  of  the  real  estate, 
is  res  aO judicata  and  cannot  be  disturbed  by  the  sur- 
rogate. 

We  cannot  adopt  this  view  for  the  following  rea- 
sons: 

The  will  gave  the  executor  no  authority  over  the 
real  estate,  and  it  was  no  part  of  his  duty  as  executor 
to  take  charge  of,  or  to  do  any  act  in  relation  to  it, 
except  when  it  became  necessary  to  institute  proceed- 
ing for  the  payment  of  the  decedent's  debts.  What- 
ever he  did  in  relation  to  the  management  of  the  real 
estate,  he  did,  not  as  executor,  but  in  his  individual 
capacity,  and  if,  by  reason  of  such  acts,  he  incurred 
any  liability  to  pay  costs,  he  should  pay  them  hinir- 
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Melf,  arul  (here  is  no  leasoii  in  law  or  eqnily  why  ihis 
estate  sliould  be  called  upon  to  pay  them.  Neither  th«^ 
creditors,  nor  this  estate  had  u  dollar's  interest  in  the 
result  of  the  litigations,  and  could  in  no  way  be  legally 

affected  by  it,  and  to  hold  that  the  only  persoiiN 
[']     having  au  interest  in  this  estate  are  concluded  by 

a  judgment  to  which  they  were  not  i)arties,  made 
in  a  litigation  in  which  they  had  not  the  slightest 
interest,  would  be  the  height  of  injustice. 

Every  transaction  out  of  which  the  claim  of  Mrs. 
Wilcox  arose  for  an  accounting  was  subsequent  to 
the  death  of  Mr.  Wilcox.  It  was  for  the  avails  of 
crops  grown  by  her  upon  the  farm  while  she,  and  not 
t  lie  executor,  was  in  possession  and  had  control  and 
niai»ageraent  of  it.  In  all  that  Mr.  Woodard  did  he 
was  acting  as  her  friend  and  agent  and  was  under  Jier 
autliority.  If  he  sold  the  crops  and  received  the 
avails  of  the  farm  produce  he  did  it  upon  his  own 
lesponsibility  or  as  the  agent  of  Mrs.  AVilcox.  She 
simply  had  a  demand  against  him  personally  for  her 
share  of  the  avails  of  the  farm  and  not  against  him  as 
eXHcufrjr,  for  he  did  not  and  could  not  legally  act  as 
such  in  assisting  her  in  the  management  of  the  farm. 
Tlie  fact  that  the  action  was  brought  against  him  aS 
executor  did  not  change  the  nature  of  her  claim  nor 
of  his  defense,  if  he  had  any,  nor  relieve  him  from 
persoiuil  liability  for  costs.  The  judgment  of  the 
court  was  that  the  avails  of  the  farm  for  the  season  of 
1881,  were  not  the  property  of  the  estate  but  belonged 
to  others.  It  would  be  grossly  unjust,  if  executors, 
without  any  authority  whatever,  could  enter  upon  the 
lands  of  others,  or  take  part  in  their  management, 
and  when  called  upon  to  pay  over  the  avails  of  their 
cultivation  which  they  have  received  to  the  rightful 
claimant,  refuse  to  pay  without  litigation,  and  if 
defeated,  have  the  costs  of  both  parties  paid  out  of 
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the  estates  of  which  ihey  may  happen  to  be  at  the 
time,  executor.  We  think  we  are  amply  justified 
in  holding  that  an  action  cannot  be  maintained 
against  an  executor  in  his  representative  capacity, 
ui)on  a  transaction  which  occurred  after  the  testator's 

death.   The  executor  is  liable  in  such^cases  individ- 
rj    iially  (Ferris  v.   Disbrow,  22   J^.  Y.   Weekly  Dig. 

330  ;    Buckland  v.  Gallup,  40  Ilun,  60  ;   Ketchum 
V.  Ketchum,  4  Cow.  87).-^ 

The  total  amount  of  the  costs  and  expenses  of  that 
litigation  as  presented  to  us  by  the  executor  for  allow- 
ance is  as  follows  : 

Balance  of  Mrs.  Wilcox  costs  .  .  .$110.88 
Motion,  costs  before  Judge  Follett  .  .  10.00 
Oosts  of  executor  as  taxed  ....  151.46 

Expenses  and  disbursements  of  executor  .  249.96 

Services  of  counsel    .  .....  300.00 


$822.30 


Beside  the  above  sum  Mr.  Woodard  paid  $295.28 
out  of  the  "  fund  "  arising  from  rents  and  profits  cf 
the  farm,  making,  if  allowed,  the  total  costs  of  this 
unnecessary  litigation,  so  far  as  this  estate  is  con- 
cerned, the  sum  of  $1,117.58,  and  this  estate  is  asked 
to  bear  $822.30  of  it.    We  believe  the  whole  of  it  to  be 

an  unjust,  illegal,  and  inequitable  claim,  and  that 
[']     the  supreme  court  had  no  jurisdiction  to  decree 

that  any  portion  of  the  costs  should  be  paid  out 
of  the  assets  of  this  estate,  and  so  far  as  it  does  make 
such  a  decree,  that  it  was  inadvertently  made  by 
the  court. 

No  creditor  of  this  estate,  at  least  not  Mrs.  Cook, 

*  See  also  Canlkiris  v  Bolton,  98  N.  T.  511  ;  Thompson  v. 
WhitmMi-sli,  100  Fd.  35  ;  Sciinnttler  z).  Simon,  101  Id.  354;  Feig  v. 
Wiay,  3  N.  Y.  Civ.  Pro.  159. 
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was  a  party  to  this  litigation  and  hence  were  not  in  a 
situation  to  oppose  the  entry  of  the  decree  which  has 
been  entered  in  the  action,  nor  have  they  been  at  any 
time  since  its  entry  in  a  situation  where  they  could 
ask  the  court  to  modify  it  in  their  interest  or  in  the 
interest  of  this  estate.  Nor  is  any  other  person  that 
we  are  aware  of  so  situated  that  he  can,  upon  this  pro- 
ceeding, oppose  the  enforcement  of  this  decree  save  by 
the  action  of  the  surrogate  in  disregarding  it.  Where 
an  estate  is  thus  situated  we  believe  this  court  has  the 
right,  upon  its  own  motion,  to  appear  in  the  courts  of 
this  State  and  be  heard  in  opposition  to  a  decree 
obtained  in  the  manner  and  for  the  purpose  that 
[*]  this  one  was  which  we  are  asked  to  obey.  Were 
it  otherwise,  a  surrogate's  court  would  be  com- 
pelled to  allow  large  sums  of  money  to  be  taken  from 
creditors  and  heirs  upon  decrees  of  other  courts, 
obtained  by  parties  interested  in  shielding  themselves 
from  the  expenses  of  litigations  which  tiieir  own  acts 
have  brought  u^jon  them.  We  shall,  tlierefore,  haz- 
zard  the  criticism,  possibh'  the  censure,  of  the  supreme 
court,  in  respectfully  disregarding  its  decree  in  the 
above  mentioned  action. 

Another  reason  for  the  disallowance  of  the  costs 
above  referred  to,  and  the  expenses  and  disbursements 
of  Mr.  W^oodard  in  this  action,  will  be  staled  in  con- 
nection with  the  discussion  in  regard  to  the  claim  of 
Rosina  Cook  against  this  estate  and  the  expenses  of 
the  executor  in  resisting  the  payment  of  her  claim. 

We  now  come  to  the  discussion  of  the  claim  of 
Rosina  Cook.  It  will  be  remembered  that  the  dece- 
dent died  March  28,  1881,  and  his  will  was  admitted 
to  probate  June  20,  of  that  year. 

At  the  time  of  his  death,  Mrs.  Cook,  of  St.  Johns, 
Michigan,  was  the  owner  and  holder  of  a  promissory 
note  against  him,  of  which  the  following  is  a  copy : 
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"$:3J00.  Mn  roll  29,  1878. 

"  Six  years  aTler  date  I  promise  to  pay  to 
ihe  order  of  -S.  B.  Daholl,  three  thousand  one  hun- 
dred dollars  lor  the  value  received  with  use. 

"R.  P.  Wilcox." 
'indorsed  S.  13.  Daboll." 

Tai^  executor  duly  published  a  notice  to  creditors, 
and  cu  March  18,  1882,  (lie  claim  in  question  was  duly 
presented  to  the  executor  and  the  same  was  disputed 
and  rejected  by  him,  and  the  objection  was  accompa- 
nied b}'-  an  OiTer  to  refer  the  claim  under  the  statute, 
but  tliv^  executor  having  refused  to  waive  the  objection 
that  the  note,wiis  not  yet  due,  and  at  all  times  insisted 
that  no  action  or  proceeding  could  be  commenced 
upon  the  same  nntil  it  became  due,  a  reference  was^ 
deferred  until  the  note  niatnred.  On  December  29, 
1884,  the  claim  was  referred  under  the  statute  to  three 
referees. 

After  a  trial  upon  the  merits,  the  referees  mad& 
their  report,  awarding  to  the  plaintiff  the  full  amount 
of  her  claim.  Their  repoi  t  was  duly  confirmed, 
and  on  May  17,  1886,  judgment  was  duly  entered 
thereon  for 

Damages.      ......  $4,861.30 

Cost ,        .       406.58 

Judgment.    ....         .        .$5,267.88 

The  petition  for  the  sale  of  the  decedent's  real 
estate  was  filed  on  May  22,  1882. 

The  petition  refers  to  the  claim  in  question  as  hav- 
ing been  presented  to  the  executor  and  rejected  hy 
him.  Mrs.  Cook  was  duly  .cited  in  this  proceeding 
but  did  not  appear  and  made  no  effort  to  prove  her 
claim  upon  the  first  hearing. 

On  Marcli  17,  1888,  a  motion  was  made  before  Sur- 
rogate CiiAi».M.\x  to  open  the  decree  of  Jidy  25,  1882^ 
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for  llie  purpose  of  allowin<5  Mis.  Cook  to  prove  her 
«luim  and  have  tlie  aaiiie  eslablislied  by  aud  as  of  the 
date  of  said  decree. 

The  surrogate  denied  tliis  motion  upon  the  ground 
that  the  chtilii  was  not  then  due,  and  without  preju- 
dice to  its  renewal. 

The  motion  was  renewed  before  the  present  surro- 
gate July  22,  ISS;"),  and  was  denied  by  him  for  want 
of  jnriKdicli(  n,  nu)re  than  one  year  having  elapsed 
since  the  entry  of  the  decree. 

Mrs.  Cook's  claim  has  been  duly  j^roved  and 
established  upon  the  hearing  tor  distribution. 

The  proceeds  of  the  sale  of  the  real  estate  are  not 
more  than  sufficient  to  pay  the  claims  established 
upon  first  hearing. 

Upon  these  facts  a  serious  question  arises  as  to 
the  status  of  Mrs.  Cook's  claim,  in  this  proceeding. 

Counsel  for  Mrs.  Cook  contends  that  she  is  enti- 
tled to  share  pro  rata  with  the  creditors  whose  claims 
were  established  upon  the  first  hearing  and  counsel 
for  the  executor  urges  that  the  claims  established 
upon  the  first  hearing  are  entitled  to  payment  in  full 
before  any  portion  of  the  proceeds  can  be  applied  to 
the  payment  of  the  claim  in  question. 

The  only  serious  question  in  the  case  arises  from 
the   fact  that   at  the  time  of  the  entry  of   the  first 

decree  the  claim  in  question  was  not  yet  due. 
{']  The  Code  of  Civil  Procedure  (§  2758)  provides  : 
"The  decree  must  determine  and  specify  the 
amount  of  each  debt  established  as  a  valid  and  sub- 
sisting debt  against  the  decedent's  estate,  &c.,"  and  a 
"debt"  is  defined  by  t!ie  Code  of  Civil  Procedure 
<§  2r)14,  subd.  3),  as  follows:  "The  word  'debts' 
includes  any  claim  or  demand  upon  which  a  judgment 
for  a  sum  of  money  or  directing  the  payment  of 
jnoney  could  be  recovered  in  an  action  ;  and  the  word 
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'creditor'  includes  any  person  having  such,  a  claini 
or  demand." 

In  several  places  in  chapter  18,  claims  which  have 
not  matured  are  referred  to,  not  as  "  debts  "  but  always 
as  "  debts  not  yet  due." 

Mrs.  Cook's  claim  was  not  due  at  the  date  of  the 
first  decree ;  she  could  not  at  that  time  be  said  to 
have  a  "  valiu  and  subsisting  debt  against  the  dece- 
dent's estate  ;"  she  could  not  then  have  instituted  pro- 
ceedings for  the  sale  of  the  real  estate ;  she  could 
not  have  established  her  claim  upon  the  fir^t  hear- 
ing. 

There  is  no  provision  anywhere  in  title  V.,  chap- 
ter 18,  for  the  proof  of  a  debt  not  yet  due,  upon  the 
lirst  hearing,  and  Mrs.  Cook  for  that  reason  was  not 
bound  tp  present  her  claim  at  that  time,  and  laches 
cannot  be  attributed  to  her  on  account  of  her  failure 
so  to  do. 

In  this  view  of  the  case  the  motions  to  open  the 
decree  should  have  been  denied  upon  the  merits,  as 
unnecessary  and  superfluous. 

Under  the  revised  statutes  (§§  37,  38,  39,  43,  71  and 
73)  claims  proven  upon  the  second  hearing  stood 
upon  an  equal  footing  with  those  established  by  the 
lirst  decree,  and  there  was  no  preference  or  priority 
of  payment  as  between  debts  of  the  same  class. 

But  by  the  Code  of  Civil  Procedure  a  radical 
change  was  introduced,  and  under  the  present  law 
there  can  be  no  doubt  that  those  claims  which  were 
established  by  the  first  decree  are  entitled  to  priority 
of  payment  over  those  proved  upon  the  hearing  for 
distribution  unless  there  exists  a  single  exception,  in 
favor  of  a  "  debt  not  yet  due." 

The  serious  question  in  this  case,  therefore,  arises 
upon  tlie  construction  of  subdivision  7,  section  2793, 
of  the  Code  of  Civil  Procedure,  which  reads  as  fol- 
lows : 
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"  Out  of  the  remainder  of  the  money  mnst  be  paid, 
in  full,  the  other  debts,  which  were  established  and 
recited  in  the  first  decree,  and  were  not  rejected  upon 
(he  second  hearing  ;  or  if  tliere  is  not  enough  for  that 
purpose,  they,  or  so  much  thereof  as  the  money  appli- 
cable thereto  will  pay,  must  be  paid  in  the  oid'^jr  pre- 
scribed by  law  for  payment  of  a  decedent's  debts  by 
an  executor  oradministratorout  of  the  personal  assets, 
without  giving  preference  to  rents,  or  to  a  specialty  or 
to  any  demand  on  account  of  an  action  pending  there- 
upon ;  and  paying  debts  not  yet  due,  upon  a  rebate  of 
legal  interest." 

The  section  is  ambiguous  and  is  inartificially 
drawn,  and  at  the  first  glance  tliere  would  seem  to  be 
doubt  as  to  its  true  construction  and  meanii^g;  but 
upon  a  careful  examination  of  the  section  in  connec- 
tion with  the  revisers'  notes  and  tlie  former  statute,  we 
are  convinced  that  the  true  meaning  and  intent  will  be 
better  arrived  at  by  transposing  the  words  after  the 
second  semi-colon  (''and  paying  debts  not  yet  due, 
&c.")  to  a  position  immediately  after  the  words  "  sec- 
ond hearing,"  before  the  first  semi-colon,  thus  placing 
debts  not  yet  due  upon  the  same  footing  with  those 
established  by  the  first  decree. 

This  is  the  only  construction  that  gives  the  sub- 
division an  intelligible  meaning,  and  the  last  clause  of 
tlie  subdivision  would  be  utterly  meaningless  under 

any  other  construction  that  has  been  suggested. 
["]  If  the  legislature  had  intended  that  a  debt  not 

yet  due  should  be  postponed  to  one  which  was 
due,  they  would  have  provided  for  its  payment  in  sub- 
division 8;  but  it  appears  that  the  only  provision  any- 
where in  the  whole  title  for  proving  or  for  paying  a 
debt,  not  yet  due,  is  contained  in  subdivision  7,  and 
provision  for  its  paj'ment  being  made  there,  and  there 
only,  the  conclusion  is  irresistible  that  it  is  to  be  paid 
with  the  other  debts  provided  for  in  that  subdivision. 
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We  believe  too,  that  this  construction  will  tend  to 
do  siibsraiiliul  justice  iu  all  cases. 

Under  the  coustruction  contended  for  by  the  coun- 
sel for  the  executor,  creditors  whose  claims  are  not 
3ue  at  the  death  of  a  decedent  will  be  entirely  at  the 
mercy  of  the  executors  or  administrators,  who  through 
favoiitism  or  from  enmity  could  so  institute  and  con- 
duct the  })roceedings  as  to  unjustly  and  unfairly  dis- 
criminate between  creditors  whose  claims  are  equally 

just  and  equally  entitled  to  payment.  ] 

[']  There  is  no  reason  why  in  justice  and  fairness  \ 

a  claim  against  a  decedent's  estate,  which  is  due,  ' 

should  be  preferred  to  another  which  is  not  due,  and  j 

such  is  not  the  policy  uf  the  law. 

This  is  emphatically  indicated  by  the  provisions  of 

the  Code  of  Civil  Procedure  (§  2742)  with  reference  to  i 

the  pnyment  of  a  claim  not  yet  due  upon  the  judicial  ' 

settlement  of  the  accounts  of  an  executor  or  admin  is-  ; 

trator.  ■ 

Am|-]e  provision  is  here  made  for  the  protection  of  3 

a  creditor  whose  claim  is  not  due  upon  the  same  basis  :' 

as  one  which  is  due,  and  while  this  is  not  controlling  | 

in  this  case,  yet  it  is  a  strong  indication  that  the  leg-  ] 

islature  regarded  the  two  classes  of  claims  as  equally  '■ 

entitled  to  payment.  j 

We  are  strongly  reinforced  in  our  opinion  by  the  ■ 

notes  of  the  revisers.     Section  38  of  the  Revised  Stat-  I 

utes,  provided  for  the  payment  of  all  the  decedent's  \ 

debts  in  full,  or  in  case  of  a  deficiency  of  assets,  in  j 

I)roportion  to  their  respective  amounts  ;  section  39  pro-  j 

vides  that  a  creditor  whose  debt  is  not  yet  due  shall  '*. 

receive   his   proportion  with  other  creditors  upon   a  ; 

rebate  of  legal  interest,  substantially  the  same  as  the  • 

last  clause  of  subdivision  7,  section  2793.  ' 

The  revisers  sny  :   "  Subdivision  7  has  been   takeii  : 

from  Sections  38.  39  and   73  of  the   Revised  Statutes  ] 

wit7io?(t  material  chanr/e,  except  by  the  addition  of  ' 
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the  words  which  connect  the  provision  with  suMivis- 
ion  8,  and  })y  tlie  insertion  of  the  provision  wifli  ref- 
tTenoe  to  the  order  of  puynient  among  creditors." 
("]  From   this  language  the  fair  inference  is  that 

there  was  no  intention  to  cliange  the  status  of  a 
debt  not  yet  due. 

The  revisers  further  say  :  "Subdivision  8,  is  new. 
It  applies  to  credit(»rs  who  come  in  after  u  sale  as  pro- 
vided in  section  2788.  Tiie  regulation  wliicli  it  intro- 
duces appears  to  rest  upon  i)laiii  ])rinciples  of  justice, 
especially  in  view  of  the  amendments  to  the  i)reced- 
ing  sections  giving  to  any  creditor  the  right  to  insti- 
tute original  proceedings;  of  liis  right  which  the 
amendments  preserve  to  come  in  at  any  time  before 
decree  when  proceedings  have  bHHU  institutf^d  by 
another  creditor;  of  the  great  publicity  required  at 
every  step  before  the  decree :  and  of  the  embarrass- 
ments which  will  result  from  the  debts  subsequently 
]n'oved,  if  there  is  any  deficiency.  Under  such  cir- 
iiimstances  creditors  who  neglected  lo  come  in  until 
after  tiie  decree  should  be  postponed,  even  when  no 
other  property  remains,  to  those  who  have  been  dili- 
gent to  prove  their  debts  in  season,  and  have  ])Hrhaps 
borne  the  expt^nse  and  hibor  of  the  proceedings." 

None  of  this  reasoning  is  applicable  to  the  rnst* 
before  us. 

As  we  have  seen,  Mrs,  Cook  was  not,  at  tlip  date  of 
the  first  decree  a  "credifoi"  and  her  claim  was  not 
thnn  a  "debt"  within  the  meaning  of  the  statute,  and 
she  could  not  thus  have  established  it.  It  cannot 
therefore,  be  said  that  she  was  guilty  of  laches  in  not 
then  attempting  to  establish  it. 

After  a  troublesome  and   expensive  litigation  she 

has  had  the  justice  of  her  claim   established   by  law. 

She  lias  not  neglected  any  ])roper  or  necessary  step  to 

bring  her  claim  to  the  attention  of  the  court ;  and  now 

Vol.  XI. -9 
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for  the  first  time  she  has  an  opportunity  to  prove  and 

establi-sh  it  in  this  proceeding. 
[']  Every  consideration  of  justice  and  equity,  and 

we  believe,  the  plain  language  and  direction  of  the 
statute  itself,  require  that  she  should  not  be  placed 
upon  an  equality  with  the  other  creditors. 

The  order  of  distribution  will  be  made  accordingly, 
and  the  claim  of  Rosina  Cook  (exclusive  of  costs)  be 
"psiid  pro  rata  and  in  proi)ortion  to  its  amount  with 
the  other  creditors. 

Ul)on  this  accounting  we  are  asked  by  the  exec- 
utor, against  the  objection  of  Mrs.  Cook's  counsel,  to 
allow  out  of  the  proceeds  of  the  sale  of  the  real  estate, 
his  expenses  in  defending  the  suit  of  Mrs.  Cook, 
amounting  to  about  $600  as  well  as  her  costs  and  dis- 
bursements in  defending  the  Wilcox  action  for  dower 
and  an  accounting  amounting  to  $822.30.  In  addition 
to  the  reasons  heretofore  stated  for  disallowing  costs 
in  the  Wilcox  case,  we  decline  to  do  so  for  the  addi- 
tional reason  that  there  is  no  provision  of  law  which 
justifies  or  provides  for  their  payment  out  of  this  fund. 
Independent  of  any  question  as  to  the  necessity  or 
propriety  of  the  large  expenditure  of  the  executor  in 
litigations  it  may  be  seriously  doubted  whether  under 
any  circumstances  this  expense  could  be  charged  upon 
the  real  estate,  or  provision  made  for  their  payment 
out  of  its  proceeds.  The  law  makes  no  provision 
['"]  for  the  sale  of  real  estate  to  pay  cost  of  litiga- 
tions or  the  expenses  of  administration,  on  the 
contrary  it  provides  that  the  real  estate  of  a  decedent 
cannot  be  sold  by  the  executor  or  administrator 
except  for  the  pajniient  of  his  debts  and  funeral  ex- 
penses {Code  Civ.  Pro.  §  2749).  Even  where  a  judg- 
ment is  obtained  against  an  executor  upon  a  disputed 
claim,  the  costs  in  such  a  judgment  cannot  be  paid 
from  the  proceeds  of  the  real  estate  (§  2757,  Code 
Civ.  Pro.).  In  short,  the  policy  of  the  law  seem?  to  be 
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to  carefully  guard  against  the  i»ayment,  from  the  pro- 
ceeds of  the  real  estate,  of  any  claim  or  demand  except 
a  debt  owing  by  the  decedent  at  the  time  of  his  death, 
his  necessary  fnneral  exi^nses,  and  the  actual  expense 
of  the  proceeding  for  the  sale  of  the  real  estate.  Were 
this  not  so  the  Code  would  not  have  restricted  the 
claims  for  which  land  must  be  sold,  to  the  payment  of 
the  decedent's  debts  and  funeral  expenses,  but  would 
have  permitted  the  executor  or  administrator  to  sell 
the  lands  for  any  claims  which  he  might  have,  arising 
from  expenses  incurred  by  him  in  the  administration 
of  the  estate.  The  language  of  subdivision  7,  section 
2793,  is  imperative  as  to  the  class  of  debts  which  may 
be  paid  nnder  its  provisions.  It  says  :  "Out  of  the 
remainder  of  the  money,  must  be  paid  in  full,  the 
other  debts,  which  were  established  and  recited  in  the 
first  decree,  and  were  not  rejected  upon  the  second 
hearing,"  thus  devoting  the  fund  to  the  payment  of 
certain  specific  debts  and  preventing  its  diversion  for 
any  other  pnrpose  whatever. 

It  would  be  a  useless  expense,  many  times,  for  a 
creditor  to  prove  his  claim  in  such  a  proceeding  if  the 
statute  did  not  afterwards  protect  his  debt  against  the 
claims  of  executors  for  expenses  incurred,  either 
before  or  after  he  is  cited  to  establish  his  debt  in 
court.  The  decree  of  the  surrogate  upon  the  first 
hearing  becomes  in  fact  a  lien  upon  the  proceeds  of 
the  sale  of  land  and  thus  secures  payment  of  the  debts 
established  upon  the  first  hearing,  if  sufficient  for  that 
purpose,  against  any  contingency.  No  mortgage  or 
judgment  could  make  it  more  secure  than  this  decree 
of  the  court  against  the  subsequent  acts  of  executors, 
or  against  those  creditors  who  neglected  to  establish 
their  debts  when  invited  by  the  court  to  do  so.  The 
law  has  wisely  appropriated  this  fund  to  the  payment 
of  those  debts  which  the  decedent  created  in  his  life- 
time, and  in  our  judgment  we  have  no  authority  to 
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nse  it  for  any  otlier  purpose.  Kor  is  it  any  liardsliip 
upon,  or  injustice  to  an  executor  thus  to  bold  the  law 
to  be,  for  before  lie  prosecutes  or  defends  an  action  or 
subjects  an  estate  to  any  ex[)ense  beyond  which  the 
law  has  made  provision,  he  has  ample  oi)port unity  to 
ascertain  the  exact  amount  of  the  assets  of  the  per- 
sonal estate,  and  then  to  determine  what  his  course 
shall  be.  In  plain  and  unmistakable  language  the 
law  has  said  to  him  that  the  real  estate  of  a  decedent 
cannot  be  sold  for  any  other  purposes  than  those  we 
have  stated  and  we  kno-w  of  no  reason  why  he  should 
not  act  accordingly.  Had  all  tlie  expenses  which  this 
executor  "had  incurred  in  his  litigations  existed  before 
any  proceedings  were  taken  to  sell  the  land  for  the 
payment  of  debts  he  would  then  have  been  compelled 
to  see  the  land  of  the  decedent  ordered  sold  for  the 
payment  of  debts  existing  at  the  death  of  Mr.  Wilcox, 
for  he  could  not  have  proven  his  claim  in  that  pro- 
ceeding nor  made  use  of  it  to  institute  measures  for 
the  sale  of  the  decedent's  land  to  procure  its  pay- 
ment, so  that,  at  no  stage  of  his  administration,  has  it 

been  in  the  power  of  the  court  to  aid  him  in  the 
["]   collection  of  his  disbursements  in  the  litigations 

in  which  he  has  been  engaged  out  of  the  real 
estate  or  its  proceeds,  -and  his  application  to  be 
repaid  in  this  manner  for  this  class  of  expenses  must 
therefore  be  denied.  It  may  be  claimed  that  under 
the  provision  of  subdivision  6,  section  2793,  these 
expenses  may  be  allowed  as  against  the  real  estate, 
but  in  oar  opinion  this  provision  is  only  intended  to 
cover  XJayments  made  by  an  executor  or  administra- 
tor on  account  of  debts  of  the  decedent  and  funeral 
expenses.* 

*  In  Estate  of  Meakim,  5  N.  T.  Civ.  Pro.  42t,  it  was  held,  that 
the  surrogate  has  no  power  to  direct  tlie  payment  out  of  a  fund  aris- 
ing  from  the   sale  of  a  decedent's  real  property  for  the   payment 
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["]  But  there  are  other  grounds  for  rejeciing  tbe 

claim  of  tbe  executor  to  be  reimbui-sed  the  ex|)en- 
fies  of  the  Cook  litigsjtiou.  They  are  as  foHows  :  At 
tbe  time  her  claim  was  referred  the  condition  of  the 
estate  was  nearly  as  follows  : 

Total    amount    of    the    j^roceeds    of 

the  real  estate     ....  $1731.00 
Total  amount  of  personal  estate        .       483.00 


$2214.00 

Claims  of  creditors  allowed   by   the 

surrogate  on  proceedings  to  sell 

the  land  of  Mr.  Wilcox       .        .$1195.00 

Expense  of  i)roceedings  to  sell   land      596.00 

Costs  and  expenses  of  Wilcox'  suit      822.00 


$2611.00 

So  that  the  estate  according  to  his  figures  was 
utterly  bankrupt.  There  was  not  a  dollar  wbich 
could  be  reached  by  Mrs.  Cook,  if  she  got  a  judgment, 
provided  the  law  is  as  claimed  by  the  executor.  If  so, 
why  subject  her  to  the  costs  of  a  litigation  which 
would  be  fruitless  in  the  end.  Biit  one  motive  is 
apparent,  because  but  one  result  could  be  obtained,  and 
that  was  to  subject  the  assets  of  this  estate  to  a  fur- 
ther reduction  by  means  of  costs  and  expenses,  and 
thereby  deprive,  if  possible,  creditors  whose  claims 
had  been  proven  and  established  in  the  first  decree, 
from  any  share  in  the  avails  of  the  real  estate.     Such 

of  his  debts,  etc.,  of  allowances  made  ou  the  contest  of  a  will  ; 
that  such  fund  cau  only  be  applied  to  the  payment  of  such  claims 
and  debts  of  the  decedent  as  would  authorize  the  surrogate's 
court  to  order  a  sale  of  the  real  estate  ;  and  the  court  conid  not 
order  a  sale  for  the  purpose  of  payinfj  the  expenses  of  administration, 
and  the  fund  arising  from  tbe  sale  cannot  be  applied  to  their 
payment. 
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is  the  result  as  shown  by  the  claims  of  the  executor 
presented  for  our  consideration,  for  his  total  claim 
amounts  to  the  sum  of  $2,815,  while  the  total  avails  of 
tlie  estate  amount  to  the  sum  of  $2,214.  But  not  con- 
tent with  deciding  to  contest  the  note  the  executor 
<'()mpe]led  Mrs.  Cook  to  wait  two  years  before  refer- 
ring the  chiim  for  trial  upon  the  frivolous  pretext 
tliar.  it  was  not  due,  thus  unnecessarily  delaying  the 
settlement  of  the  estate,  preventijig  creditors  from 
receiving  the  amount  due  them  and  subjecting  the 
estate  to  many  hundred  dollars  interest.  This  claim, 
if  the  executor  had  not  needlessly  raised  his  technical 
objection  that  the  note  was  not  due  could,  although 
disputed,  have  been  tried  before  the  surrogate  in.  the 
l)roceedings  to  sell  the  land,  or  it  could  have  been 
referred  to  some  referee  approved  by  the  surrogate 
and  tri^d,  and  tlius  the  useless  and  vexatious  delay 
ji voided.  No  interest  upon  debts  would  have  accrued, 
the  expenses  incidental  to  such  delay  in  the  settlement 
of  estates  would  not  iiave  been  incurred,  and  the 
estate  settled  within  the  eighteen  months  usually 
taken  by  executors  for  that  purpose.  For  four  years 
tliis  executor  has  prevented  this  estate  from  being 
settled  by  his  litigations  and  the  manner  in  which  he 
has  conducted  them,  and  in  that  time  has  accumula- 
ted a  bill  of  costs  and  expenses  amounting  to  a  sum 
sufficient  to  bankrupt  it,  provided  the  view  which  we 
Jiave  taken  of  the  law  does  not,  to  some  extent,  pre- 
vent it.  We  do  not  believe  such  a  result  was  neces- 
sary or  proper  in  the  administration  of  tliis  estate,  nor 
do  we  believe  that  he  was  justified  in  pursuing  the 
course  he  has  pursued  from  the  beginning  to  the  end. 
He  begins  and  ends  his  administration  with  litigation. 
He  has  needlessly  kept  it  in  court  for  nearly  five 
years  and  then  seeks  to  charge  the  ex|)enses  he  Iips 
incurred  to  a  fund  set  apart  for  the  payments  of  debts 
which   the  decedent  owed   in    his  lifetime  and  thui^ 
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prevent  the  creditors  from  receiving  a  single  dollar 
upon  I  heir  claims.  We  believe  it  to  be  (he  duty  of 
couris  lo  allow  executors  and  all  otheis  who  haVe  the 
official  care  of  estates  all  just  and  reasonable  expenses 
in  their  management,  but  we  do-  not  believe  it  to 
be  I  heir  duty  to  permit  an.  executor  to  transform 
an  entire  estate  amounting  to  $2,214  into  a  bill  for 
<5osts  and  ex[)enses  and  so  leaving  nothing  for  the 
heirs  or  creditors.  Here  is  the  condition  of  the  estate 
us  presented  to  us  by  the  excutor  for  settlement : 

Total  assets $2214.00 

Executors  claim  for  services  and 

expenses 1711.65 

Executor's  exi)ense  for  attorney 

and  counsel  ...     1103.80 


$2815.45 
Creditors  and  heirs    ....  Nothing 

No  debt  of  the  decedent's,  however  trivial,  has  been 
paid,  even  his  grave  being  paid  for  from  the  private 

purse  of  the  widow. 
["]  Such  a  result  bears  upon  its  face  the  stamp  of 

mal  administrailon  and  bad  faith  ;  it  shows  that 
his  services  have  been  of  no  benefit  to  the  estate,  but 
on  ihe  other  hand  have  been  a  positive  and  irreparable 
injury.  Some  higher  court  may  enable  us  to  see  our 
way  clear  to  turn  tiie  assets  of  this  estate  into  a  bill 
of  costs,  but  until  then  we  shall  hold  that  it  has  not 
been  legally  or  properly  administtred,  and  that  the 
account  of  such  an  executor  for  services  and  expenses 
ought  to  he  cut  down  to  such  an  amount  as  would 
fiiiily  and  reasonal)ly  ]^ay  for  its  ])roi)er  administra- 
tion.    The  sum  of  $247.00  is  allowed  for   this  i)urpose 

as  per  statement  filed  with  this  decision. 
£"]         In  conclusion  we  desire   to  call   attention   to 

another  fact  in  connection  with  the  history  of  this 
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case.      From   the   time   the  executor  commenced   the 
discharge  of  his  duties,  down  to  the  end  of  these  pro- 
ceedings he  lias  kei)t  no  account  of  his  services  or  the 
expenses   of    liis    ailminist ration.      His   account    for 
nearly  $3000  of  alleged  indebtedness  of  this  estate  to 
him  is  made  up  from  diaries,  which  he  fails  to  produce 
for  the  inspection  of  the  court  or  of  parties,  interested 
in  this  proceeding  ;  from  entries  made  by  his  counsel 
in  law  registers  and  papers  in  his  possession  ;  from  his 
memory  of  the  various  services  he  has  performed,  and 
money  expended,  and  from  various  other  sources  of 
information.     An  account  thus  kept  or  made  up   is 
suspicious  upon  its  face,  for  it  gives  opportunity  for 
mistake,  and  worse  still,  an  easy  method  for  fraud  and 
dishonesty.     We  do  not  claim   the  executor  hns  not 
rendered  the  services  nor  expended  the  money  he  has 
charged  and  testified  to,  but  we  claim  he  has  violated 
his  duty  to  this  estate,  by  not  keeping  his  account  in 
the  usual  and  regular  manner.     It  should  have  been 
kept  distinct  from  his  dealings  with  others,  in  a  book 
kept  for  that  purpose,  and  in  such  a  manner  that  per- 
sons interested  in  the  estate  could  inspect  them  at  any^ 
time,  if  they  desired  to  know  its  standing  or  condition^ 
They  should  not  have  been  so  kept  as  to  be  the  occa- 
sion of  doubt  and  uncertainty,  and  require  a  hmg  con-^ 
test  in  the  courts  to  ascertain  their  truthfulness.     No- 
one  needs  to  be  learned  in  the  intricacies  of  book-keep- 
ing to  keep  the  accounts  of  an  estate  in  such  manner, 
that  people  unlearned  in  such  matters,  can  readily  and 
without  expense  or  assistance  from  counsel,  know  its 
true  condition  or  make  such    investigation  as  they 
desire  in  regard  to  it. 

Nine  days  were  spent  in  investigating  the  accounts 
of  the  executor  because  of  the  manner  in  which  he 
had  kept  them  and  the  character  of  some  of  his  claims, 
while  in  our  judgment  if  he  had  kept  his  account  in  a 
regular  and  orderly  manner,  setting  down  the  items 
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tlieiein  as  they  occurred,  there  need  not  liave  been 
two  days  spent  in  submitting  them  to  the  court.     W** 

shall  therefore  not  allow  him  for  liis  own  time  or 
["■J   expenses,  or  for  the  expense  of  his  counsel  upon 

this  accounting,  more  than  would  be  reasonable 
fur  the  time  and  labor  spent  in  establishing  an  account 
kept  and  made  out  in  such  manner  as  the  law  requires. 
We  decline  lo  subject  this  estate  to  any  expense  for 
the  carelessness  and  negligence  with  which  he  lias  kept 
the  records  of  its  business.  We  have  no  doubt,  tliat 
lie,  as  well  as  his  counsel,  have  spent  tlie  time  charged, 
in  straightening  out  and  making  up  his  account,  and 
believe  the  services  were  worth  what  has  been  charged 
bur  out  of  his  commissions  or  from  some  other  source 
it  is  his  duty  to  pay  for  preparing  accounts  thus  kept, 
and  not  this  estate.* 

The  accounts  of  the  executor  will  be  settled  in 
accordance  with  this  decision  and  a  decree  entered 
accordingly. 


*  Scrlion  2563  of  tlie  Code  of  Civil  Proct'dure  provides  that  "the 
aurrojjate  may  allow  an  executor,  lulministrutnr,  guardiaa  or  tcsta- 
mentiiry  trustee,  upon  the  settlement  of  liis  account.  .  .  such  a 
sum  a.a  the  surrogate  deems  re.isonable  for  his  counsel  fees  and  other 
expetises,  not  exceeding  ten  dollars /or  ench  diy.  .  .•  neeeastirily 
occupied  in  preparing  his  account  for  settlement,"  etc.  In  Estate  of 
Withers  (3  iV.  Y.  Civ.  Pro.  161)),  it  was  held  tl>at  an  administrator 
was  "necessarily  occupied"  with  the  business  of  an  estate  only  for 
sucli  time  as  his  devotion  thereto  "  was  substantially  to  the  exclusion 
of  other  employment  and  was  essential  for  the  proper  discharge  of  his 
duties." 
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SMITH,  Rkspondent,  o.  CHENOWETH,  Appellant. 

City  Court  of  New  York,  General  Term, 
OCTOBEIi,  1886. 

§  66. 

Attorney'' s  lien  —  When  prevents  aet  off  of  judgment. 

The  right  to  set  off  one  judgment  against  another  does  not  exist 
where  one  judgment  is  for  costs  only  and  wliere  the  effect  would 
be  prejudicial  to  an  attorney  equitably  or  legally  entitled  thereto, 
and  this,  although  the  judgments  were  recovered  in  the  same  action, 
if  they  were  recovered  on  different  causes  of  action. 

Where  a  complaint  set  up  three  distinct  causes  of  action,  and  the 
plaintiff  was  successful  upon  the  trial  of  an  issue  of  fact  joined  as 
to  two  of  them,  and  the  defendant  was  successful  as  to  the  third 
upon  the  trial  of  an  issue  of  law,  and  recovered  a  judgment 
thereon  for  costs — Held,  that  the  judgment  in  favor  of  the  defend- 
ant for  costs  could  not  be  set  off  against  the  judgment  in  favor  of 
the  plaintiff  rendered  on  the  twocauses  of  action;  that  the  defend- 
ant's attorney  had  a  lien  upon  the  judgment  for  costs,  and  this 
prevented  a  set-off;  that  it  seems,  tliat  tiiis  lien  could  not  be  evaded 
by  tlie  payment  of  tiie  judgment  in  favor  of  the  defendant  to  the 
sheriff,  and  tlie  making  of  a  levy  thereon,  under  an  execution 
issued  by  the  plaintiff  on  the  judgment  in  his  favor. 

New  Haven  Copper  Co.  n.  Brown  (46  Me.  418);  Prince  v.  Fuller  (34 
Id.  122),  distinguished;  Turnstall  «.  Winton  (31  Ilnn,  219,  aff'd 
96  N.  Y.  660),  followed. 

{Decided  October  22,  1886.) 

Appeal  from  an  order  made  herein,  granting  plaint- 
iff's motion  to  set  off  judgments. 

The  opinion  states  the  material  facts. 

J.  C.  O'Connor,  Jr.,  attorney  for  defendant-appel- 
ant. 

Raphael  J.   Moses,   Jr,.   attorney    for    plaintiff- 
respondent. 
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Hyatt,  J. — The  plaintiff  brought  an  action,  ^setting 
up  three  causes  of  action  ;  defendant  demurred  to  the 
comphiint ;  as  to  the  first  and  second  causes  of  action, 
the  demurrer  was  overruled  ;  as  to  the  third  cause  of 
action,  the  demurrer  was  sustained,  and  then  the 
defendant  answered  the  other  two  causes  of  action  ; 
upon  issue  joined  the  plaintiff  recovered  judgment  for 
$307.72.  Judgment  for  the  third  cause  of  action  was 
entered  in  favor  of  the  defendant,  from  which  the 
jilaintiff  instituted  an  appeal.  The  appellate  court 
affirmed  the  judgment  with  costs  to  the  respondent  ; 
the  same  were  taxed  at  $72.06. 

The  plaintiff  then  moved  to  set  off  defendant's 
judgment  against  the  plaintiff's  judgment,  or  in  other 
words  to  credit  the  judgment  of  $307.72  with  $72.00. 

The  plaintiff  in  fact  seeks  to  avoid  the  costs  of  an 
appeal  instituted  by  her,  and  decided  adversely  to 
her,  and  now  seeks  to  apply  those  costs  upon  an  exe- 
cution issued  upon  other  and  different  causes  of  action 
against  the  defendant. 

Tlie  demurrer  to  the  plaintiff's  third  cause  of  action 
was  sustained  upon  the  ground  that  such  cause  of 
action  did  not  accrue  to  her  in  her  individual  capac- 
ity ;  the  affifmance  of  this  decision  resulted  in  the 
judgment  against  her  for  costs. 

I  understand  the  law  to  be  well  settled  that  costs 
are  the  property  of  the  attorney  and  are  not  the  sub- 
ject of  set-off,  that  *■'  the  right  to  set  off  one  judgment 
Mgainst  another  is  not  allowed,  where  the  judgment  to 
be  extinguished  is  for  costs  only,  and  where  the  effect 
would  be  prejudicial  to  the  attorney  equitably  and 
legally  entitled  to  them"  (Linderman  v.  Foote,  6  N. 
Y.  Ch.  Pro.  154,  note). 

An  attorney  has  a  lien  on  a  judgment  recovered  by 
him  {Code  do.  Pro.  §66).  This  judgment  sought  to 
be  set  off  was  for  costs  only  and  solely  ;  it  belongs  to 
the  attorney;  it  is  well  settled  law  in  this  State,  that 
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it  will  be  protected  and  secured  to  him  against  any 
act  by  or  between  the  parties  themselves,  that  would 
tend  to  deprive  him  of  it. 

A  judgment  for  costs  such  as  this  one,  cannot  be 
made  the  subject  of  a  set  off  as  between  the  parties  to 
the  action,  in  respect  of  another  judgment  recovered 
on  a  different  cause  of  action.  Plaintiff's  judgment  is 
such  a  one  (Place  v.  Ilaywaid,  8  JV.  Y.  Cio.  Pro.  862  ; 
Perry  v.  Chester,  63  j/.  F.  243  ;  Ennis  v.  Curry,  22^ 
Jlun^  584). 

It  is  ingeniously  suggested  that  the  plaintiff  could 
pay  the  amount  of  the  judgment  against  her  f(n-  cost* 
to  the  sheriff,  and  he  pay  it  to  the  defendant ;  that  it 
would  then  be  money  belonging  to  the  judgment 
debtor  (the  defendant),  and  that  under  section  1410, 
Code  of  Civil  Procedure  the  same  sheriff  would  be 
required  to  levy  upon  the  same  money  and  pay  it  over 
to  the  plaintiff  immediately  that  it  is  paid  by  him  to 
the  defendant. 

The  answer  to  this  jiroposition  is,  if  the  money 
belonged  to  the  attorney  as  his  costs,  it  could  not,  by 
this  device,  become  the  property  of  the  judgment 
debtor.  In  this  case,  however,  the  sheriff  has  not  had. 
the  opportunity  to  create  such  a  situation. 

The  cases  of  the  New  Haven  Cooper  Company  v. 
Brown  (46  Me.  418),  and  Prince  v.  Fuller  (34  Id.  122), 
cited  by  i)laintiff's counsel  do  not  avail  him,  they  sim- 
ply hold  that  "on  motion  the  court  will  order  a  set- 
off, if  other  rights  do  not  interfeie." 

In  this  case,  the  judgment  being  for  costs  only,  the 
right  of  the  attorney  equitably  or  legally  entitled  to 
them,  unquestionably  interferes. 

AVe  are  of  the  opinion  therefore,  that  the  order 
should  be  reversed,  with  costs. 

McAdam.  Ch.  J. — I  concur  on  the  authority  of  Tun- 
stall  v.  Winton  (31  Hufi,  219,  affirmed,  96  iV.  Y.  660)^ 
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which  ill  effect  overrules  tlie  decision  in  Hoyt  v.  God- 
frey (3  N.  Y.  Oio.  Pro.  118).  I  believe  the  principle 
laid  down  by  Judge  Hyatt  to  be  the  correct  one,  and 
to  be  in  accordance  with  the  controlling  authorities 
upon  the  subject. 


THE  FLOUR  CITY  NATIONAL  BANK  OF  ROCH- 
ESTER, Respondent,  o.  DOTY,  and 
Anotiieu,  Appellants. 

Supreme    Court,    Fifth    Department,     General 
Term,  June,  1886. 

§  1274. 

Confession  of  judgment —  When  statement  for,  insufficient — Insufficiency 
renders  judgment  void — When  referee  may  discredit  witness. 

A  confession  of  judgment  wliicli  does  not  state  sufficiently  the  fact* 
out  uf  whicli  it  arose  is  regarded  iu  law  as  fraudulent  and  void, 
and  ra:iy  be  attacked  and  set  aside  by  a  subsequent  judgment 
debtor  in  an  action  prosecuted  for  that  purpose.  [^J 

Where  the  statement  in  a  confession  of  judgment  relating  to  th« 
indebtedni-ss  was  as  follows:  '•  tliat  the  debt  for  which  tliis  judg- 
ment is  confessed  arises  upnn  three  si-veral  promissory  notes  in 
writing," — de'^cribing  them — "that  ail  tiie  siiid  notes  are  past  and 
the  sum  of  $5,713.77,  is  now  due  and  owing  tlie  plaint itT  from  rae 
wpon  the  said  notes  this  day;  that  the  tiirce  several  notes  nboT« 
stated  and  upon  wiiich  this  judgment  is  confessed,  were  given  by 
the  drfendant.  .  .  to  the  plaintiff.  .  .  at  the  dates  above 
stated  and  for  the  amounts  above  stated  and  all  said  tu»tes  were  so 
given  by  said  defendant  to  pay  for  money  loaned  bv  tiic  plaintiff 
to  defendant,  and  the  imMiunt  now  «lue  and  owing  to  me  by 
the  defendant  upon  said  note-s  for  borrowed  money.  Iiom-wed  of 
plaintiff  is  the  sum  of  $.",,71:?.77,"  — //.77,  that  this  statt-ment  wait 
defective  for  tlie  reason  tiiat  there  was  a  failure  to  state  the  sua 
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of  money  borrowed ;  [']  that  it  is  insufficient  to  make  a  general 
statement  that  the  indebtedness  arose  upon  a  promissory  note 
describing  the  same.['] 

Where,  insuph  a  case  it  appeared  that  one  of  the  notes  was  not  given 
for  money  loaned  and  advanced  by  the  plaintiff  to  the  defendant, 
but  that  the'plaintiff  liad  signed  a  note  for  that  amount  for  tlie 
defendant,  and  pledged  securities  of  her  own  for  its  payment,  and 
that  the  proceeds  of  the  note  had  been  used  by  the  defendant,  and 
it  remained  unpaid,— ile/cZ,  that  while  tlie  plaintiff  could  have 
taken  a  confession  of  judgment  to  secure  lierself  against  the  cou- 
tiugent  liability  assumed  on  signing  the  note  as  surety,  the  statute 
required  that  the  facts  sliould  be  concisely  stated,  and  as  there 
was  a  failure  to  comply  with  the  requirements  of  the  statute,  tlie 
confession  of  judgment  was  regarded  in  law  as  fraudulent  and 
void.[S*J 

The  'ibject  of  tlie  requirement  in  section  1374,  of  the  Code  of  Civil 
Procedure,  that  a  statement  for  confession  of  judgment  should 
contain  concise  statement  of  the  facts  constituting  the  liability, 
stated.  [3  J 

Where,  in  an  action  to  set  aside  as  fraudulent,  a  deed  of  real  property 
executed  by  a  judgment  debtor  to  his  wife,  the  circumstances  con- 
nected with  its  execution  and  delivery  were  such  as  to  call  upon  the 
wife  to  show  the  real  transaction,  and  that  it  was  entered  into  in 
good  faith  and  without  any  intent  to  hinder,  defraud,  or  delay  the 
creditors  of  her  husband,  and  the  only  consideration  for  the  convey- 
ance was  the  discharge  of  an  alleged  indebtedness  from  her  husband 
to  herself,  the  only  evidence  of  the  existence  of  the  indebtedness 
was  the  wife's  own  naked  statement  of  loans  and  advances  made  by 
herself  directly  to  her  husband  after  her  marriage  and  many  years 
prior  to  the  conveyance, — Held,  that  it  was  for  the  referee  before 
whom  the  case  was  tried  to  determine  from  her  appearance  and 
manner  whether  her  uncorroborated  statement  was  entitled  to  full 
credit.  [*] 

(Decided  June  17,  1886.) 

Appeal  by  defendants  from  a  judgment  entered  on 
the  report  of  a  referee.  ^ 

The  facts  appear  in  the  opinion. 

T.  P.  Jleddorij  for  defendants-appellants. 

C.  F.  Bissell^  for  plaintiff-respondent. 
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Bakkkk,  J. — The  plaiuliU  is  a  subsequent  judg- 
nieut  ciediior  of  the  defeudaut,  Joliu  (J.  Duty,  and 
this  action  is  to  set  aside  a  judgment  confessed  by  him 
to  Susan  F.  Doty,  his  wife,  and  also  a  conveyance  of 
kinds  made  by  tliesaid  Doty  to  his  said  wife,  as  fraud- 
ulent and  void.  The  deed  of  conveyance  is  dated 
March  15,  1884,  for  the  sum  of  $5,713.77.  The  judg- 
ment is  attacked  upon  the  ground  that  it  is  fraudulent 
and  void  and  made  with  intent  to  hinder  ajid  delay 
the  creditors  of  the  said  John  C.  Doty  in  the  collection 
of  their  debts;  and  also  upon  the  ground  that  the 
statement  signed  and  verified  by  the  defendant  is  not 
in  compliance  with  section  1274  of  the  Code  of  Civil 
Procedure,  for  the  reason  tiiat  it  fails  to  state  concisely 
the  facts  and  circumstances  out  of  which  the  debt 
arose  and  does  not  show  that  the  sum  for  which  the 
judgment  was  confessed,  was  justly  due  or  to  become 
due  the  plaintiff. 

The  statement  relating  to  the  indebtedness  is  as 
follows:  "That  said  debt  for  which  this  judgment  is 
confessed  arises  upon  three  several  promissory  notes 
in  writing.  One  dated  April  1,  1873,  made  and  given 
by  this  defendant  to  the  above  named  plaintiff  for  the 
sum  of  $6r)0,  ])ayable  two  years  after  date,  to  Susan  F. 
Doty  or  bearer,  with  Use,  for  value  received.  One 
note  dated  December  10,  1874,  made  and  given  by  this 
defendant  to  this  plaintiff  for  the  sum  of  $1,200,  pay- 
able five  years  after  its  date  to  Susan  F.  Doty  or 
bearer,  with  use,  value  received.  One  note  dated  July 
2,  1883,  made  and  given  by  this  defendant,  John  C. 
Doty,  to  the  plaintiff  herein,  Susan  F.  Doty,  for  the 
sum  of  $3,000,  payable  six  months  a'fter  its  date  to 
Susan  F.  Dotv  or  bearer,  with  use.  That  all  of  the 
said  notes  are  past  due,  and  the  sum  of  $.5,713.77,  is 
now  due  and  owing  the  plaintiff  from  me  upon  the 
said  notes  tJiis  day.  That  the  three  several  notes 
above,  stated  and  upon  which  this  judgment  is  con- 
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fessed,  were  given  by  the  defendant,  John  C.  Doty,  to  : 

the  plaintilT,  Susan  F.  Doty,  at  the  dates  above  stated,  ' 

iind  i'or  the  amounts  above  stated,  and  all  said  notes 

were  so  given  by  said  defendant  to  pay  for  money  , 

lt)aned  by  the  plaintiff  to  defendant,  and  iheamtJiint 

now  due  and  owing  to  me  by  the  defendant,  njiori  said  \ 

notes,  for  borrowed   money,   borrowed  of  plaintiff,  is  i 

the  sum  of  $5,718.77."  ' 

['J  This  statement  is  defective  for  the  reason  that  I 

there  is  a  failure  to  state  the  sum  of  money  bor-  ^ 

rowed.     At  the  most  it  is  only  a  stalement  that  the  ^ 

defendant,  John  C.  Doty,  borrowed  of  his  wife  a  sum  ; 

of  money,  and  the  statement  would  be  literall}'^  true  if  \ 

the  real  sum  borrowed  was  less  than  the  face  of  either  | 

■of  the  notes.*    The  statute  requires  that  the  confession  ] 

must  state  concisely  the  facts  out  of  which  the  indebt-  ; 

edness  arose.     It  is  insufficient  to  make  a  general  [ 

[']     statement    that    the  indebtedness  arises  upon  a  • 

promissory  note  setting  forth  and  describing  the  j 

same.     No  one  can  determine  from  this  statement  the  j 

exact  amount  of  money  loaned,  for  which  each  of  the  1 

said  notes  was  given,  which  constitute  the  basis  of  th«  '■ 

alleged  indebtedness  for  which,  the  judgment  was  con-  ] 

fessed.  ] 

The  object  of  the  statute  in  requiring  a  detailed  • 

statement  of  the  facts  and  circumstances,  out  of  which  1 

the  indebtedness  arose,  is  to  inform  other  credit-  ! 

[']     ors  of  the  dealings  and  transactions  which  had  \ 

taken  phice  between  the  parties  to  the  judgment,  | 

that  they  might  ascertain  by  proper  inquiry  that  the  \ 

indebtedness  was  real  and  not  fictitious,  and  satisfy  j 

themselves,  if  such  was   the  fact,  that  the  judgment 

wns  based  upon  a  good  consideration,  and  valid  in  law.  ; 

The  statute  looks  not  to  the  evidence  of  the  demand, 

but  to  the  facts  out  of  which  it  originated;  in  other  \ 


*Rop  Terrett  v.  Brooklyn  Imp.  Co.,  18  Hvn,  6;  Marvin  «.  Marvin, 
27  Jd.  601. 
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words,  to  the  consideration  which  sustains  the  prom- 
ise. The  hiw  requires  lliis  to  be  concisely  set  forth  in 
the  statement  which  is  to  form  a  part  of  the  record  ; 
and  in  this  way  only  does  the  provision  furnish  any 
additional  security  to  creditors.against  the  fraudulent 
coml)ination  of  the  parties  to  the  judgment  (Chappel 
V.  Chappel,  13  JV.   Y.  215;  Citizens'  National  Bank  r. 

Allison,  37  II un,  137). 
[*]  On   the  trial  the  plaintiff  was  examined  as  a 

witness  in  her  own  behalf,  and  itappears  from  her 
own  evidence  that  the  §3,000  note  was  not  given  for 
money  loaned  and  advanced  by  herself  to  her  husband, 
but  that  she,'  on  the  day  this  note  bears  date,  signed  a 
note  as  security  for  her  husbnnd  in  the  sum  of  $3,000, 
payable  at  the  Cmandaigiia  Bank,  and  pledged  secur- 
ities of  lier  own  for  its  jiayment.  and  that  the  proceeds 
of  the  loan  were  used   by  her  liusband,    which  note 

remains  unpaid. 
[■■]  She  could    have  taken  a  confession  to  secure 

herself  against  the  contingent  liability  assumed 
i>\\  the  signing  of  the  note  as  surety,  but  the  statute 
requires  in  such  a  case  that  tiie  confession  must  state 
(•oa<!isely  the  facts  constituting  the  liability  assumed, 
and  must  sliow  that  the  sum  confessed  does  not 
exceed  the  amount  of  the  liability.  As  there  was  a 
f  lilure  to  comply  with  the  requiremenlsof  the  statute, 
the  confession  of  judgment  is  regarded  in  law  as  fraud- 
ulent and  void,  and  may  be  attacked  and  set  aside  by 
a  subsequent  judgment  creditor  in. an  action  prosecu- 
ted for  that  purpose*  (Dunham  v.  Waterman,  17  N. 
F.  0  ;  Lawless -y.  Hackett,  IG  Johns.  149;  Syrason  v. 
Silhe  mer,  40  Ilicrij  116). 

The  value  of  the  morgagor's   interest  in  the  re«l 
estate  conveyed  to  his  wife,  Susan  F.  Doty,  was  found 


"  See  as  to  power  of  court    to  amend    confession  nunc  pro  tvnr, 
Symson  e.  Silheimer,  40  Hun,  IIG. 
Vol.  XL— 10 
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by  the  referee  to  be  $5,000.  And  he  also  finds  that  in> 
consideration  was  in  fact  paid  by  the  grantee  at  the^ 
time  of  the  execution  and  delivery  of  said  conveyance, 
the  express  consideration  being  arbitrarily  used  and 
not  representing  any  specific  financial  transaction 
between  the  parties.  lie  also  found  as  a  matter  wf 
fact  that  the  deed  of  conveyance  and  confession  of 
judgment  were,  and  e^ich  of  them  was  made,  executed 
and  delivered  by  the  debtor,  John  C.  Doty,  with  an 
intent  to  hinder,  delay  and  defraud  the  plaintiff  in 
this  action,  and  for  the  express  purpose  of  preventing^ 

the  plaintiff  from  collecting  his  judgment. 
[°]  The  circumstances  connected  with   the  execu- 

tion and  delivery  of  the  deed  were  such  as  to  call 
upon  Mrs.  Doty  to  show  the  real  transaction,  and  that  it 
was  entered  into  in  good  faitii  and  without  any  intent 
to  hinder,  defraud  or  delay  the  other  creditors  of  her 
husband.  The  only  consideration  for  the  conveyance 
was  the  discharge  of  an  indebtedness  equal  to  the 
amount  expressed  as  the  consideration  claimed  to  be 
due  from  her  husband  to  herself.  The  only  evidence 
produced  on  her  part  was  her  own  naked  statement  of 
loans  and  advancements  of  money  by  herself  directly 
to  her  husband,  made  after  her  marriage  and  many 
years  prior  to  the  conveyance.  Not  one  independent 
fact  or  circumstance  was  proved  on  the  trial  in  cor- 
roboration of  her  own  evidence.  As  she  was  an  inter- 
ested witness,  it  was  for  the  referee  to  determine,  from 
her  appearance  and  manner,  whether  her  uncorrobo- 
rated statement  was  entitled  to  full  credit.  We  are 
unable  to  discover  any  reason  for  reversing  the  judg- 
ment, and  are  satisfied  with  the  conclusions  reached 
by  the  referee  on  the  facts  and  law  of  the  case. 
Judgment  affirmed,  with  costs. 

Smith,  P.   J.,   Haigiit    and    Bradley,  J  J.,  con- 
curred. 
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GOODRICH,  AS  Administrator,  etc..  Respon- 
dent, V.  McDonald,  impleaded,  etc., 

AlM'KLLAN'I'. 

Supreme   Court,  ^^oukth     Department,   General 
Term,  July,  1886. 

§06. 

A  ttorney^a  lien  — IIou)  enforced —  When  payment  of  judgment  do4$ 
not  extinguish. 

An  attorney  who  prosecutes  an  action,  has  a  lion  on  the  cause  ef 
action  and  the  proceeds  thereof,  and  a  judgment  recovered  therein 
in  whosoever  hands  they  may  come  for  the  vahie  of  his  services, 
and  such  lien  cannot  be  effected  by  any  settlement  between  the 
parties  t-ither  before  or  after  judgment,  and  does  not  rest  up<in 
possession,  but  can  be  actively  enforced. [VJ 

The  distinction  between  an  attorney's  general  or  retaining  lien,  »nd 
an  attorney's  lien  upon  a  judgment  recovered  by  him,  or  on  its 
proceeds  for  tlie  value  of  his  services,  and  expense  in  recovering 
such  judgment,  stated. ["J 

When  the  administrator  of  an  attorney  consented  that  a  judgment 
upon  which  a  lien  existed  in  favor  of  his  decedent  for  professional      I 
services  should  be  paid  to  the  judgment  creditor,  and  the  judg-     • 
ment  discharged  at  the  same  time,  stating  that  he  would  look  to     ]\ 
such  judgment  creditor  for  the  amount  coming  to  the  estate, —     /I 
Held,  tliat  he  did  not  thereby  waive   such  lien;[']  that  an  action     ' 
could  be  maintained  to  enforce  the  lien  and  compel  payment  of  the 
debt  as  ascertained  ;[*]  that  one  wlio  took  the  assignment  of  a  bond 
and  mortgage  purchased  with  a  portion  of  tlie  moneys  received  on 
said  judgment  in  payment  of  a  debt  due  from  the  judgment  cred- 
itor, and  with   full  notice  of  the  attorney's  lien  look  it  sul»jecl  to 
such  lien ;[',',']  that  the  lien  attached   to  the  money  and  mortgage 
in  the  judgment   creditor's    hands  [*,*]  and  was  not  lost   by   the 
transfer,  [«]  and    that  an  action  could  be  maintained  charging  HUcU 
lien  upon  said  bond  and  mortgage.  [',',*] 

In  such  a  case,  where  the  judgment  was  recovered  by  an  administra- 
trix as  such,  tite  action  to  charge  the  attorney's  lien  npon  th"  pro- 
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ceed3    of   the   judgment   is   properly   brought    ogainst     her    per- 
sonally.[^1 
{Decided  July,  1886.) 

Appeal  by  defendant  from  a  judgment  rendered 
upon  a  trial  at  special  term. 

The  facts  are  stated  in  the  opinion. 

George  E.  Goodrich,  plaintijQf-respondent,  in  per- 
son. 

Pondy  French  <&  Braclceti,  for  defendant-appellant. 

BoARDMAN,  J. — Milo  GoodHcli,  plaintiff's  testator, 
as  an  attorney  for  the  defendant,  Jennie  L.  Graves, 
administratrix  of  her  deceased  husband,  recovered  a 
judgment  in  1877  lor  some  $12,000,  and  afterwards, 
and  before  the  same  was  collected,  died.  Mr,  Kernan 
thereafter  attended  to  the  case  for  Mrs.  Graves,  and  in 
1882  the  proceeds  of  said  judgment  including  Milo 
Goodrich's  costs  and  counsel  fees,  were  paid  to  Mrs. 
Myers.  In  the  meantime  plaintiff  had  been  duly- 
appointed  the  administrator  of  Milo  Goodrich.  On 
being  informed  by  Mr.  Kernan  that  the  money  was 
ready  to  be  paid  upon  a  proper  discharge  of  the  judg- 
ment, he  wrote  Mrs.  Graves,  January,  1882,  among 
other  things,  as  follows  :  "  I  am  willing  to  allow  you 
to  receive  the  money  and  discharge  the  judgment.  .  . 
my  father's  estate  will  look  to  you  alone  for  the 
amount  coming  to  us."  On  the  same  day  he  wrote  to 
Mr.  Kernan  as  follows  :  "  While  my  father's  estate  is 
interested  in  the  judgment,  I  am  willing  to  look  to 
Mrs.  Graves  alone  for  the  share  of  the  judgment  com- 
ing to  us,  and  she  may  therefore,  discharge  the  judg- 
ment and  receive  all  of  the  proceeds,  after  settling 
with  you,  so  far  as  the  claims  of  our  estate  are  con- 


CIVIL    PROCEDURE    REPORTS.  14« 

Goodrich  v.  McDoimld. 

cerned.  I  am  sole  administrator  of  my  father's  estate, 
and  as  such  consent  that  tlie  judgment  be  discliurged. 
upon  payment  to  Mrs.  Graves.  In  jtmsuance  of  such 
authority,  the  money  was  paid  to  Mrs.  Graves,  and 
the  judgment  satisfied,  by  her. 

Tlie  most  difficult,  as  well  as  the  most  important 
questit)n  for  our  consideration  is  presented  by  these 
facts,  viz.  :  Had  the  estate  of  Milo  Goodricii  a  lit^n  or 
interest,  by  way  of  equitable  assignment  to  the  extent 
or  value  of  his  services,  npon  the  proct^eds  of  siicii 
judgment,  before  the  snme  were  paid  to  Mrs.  Graves ; 
and  if  so,  was  such  lien  waived  or  interest  released  by 
plaintiff's  acts  and  declarations  so  as  to  preclude  him 
from  following  the  funds  iu  the  hands  of  Mrs. 
Graves  ? 

That  the  plaintiff  had  a  valid  lien  npon  the  judg- 
ment and  its  i)roceeds  before  payment  of  the  same  to 
Mrs.  Myers,  cannot  be  doubted.  Section  GG  of  the 
[']  Code  of  Civil  Procedure  must  set  that  at  rest.  .  By 
that  section  the  attorney  had  a  lien  npon  Mrs. 
Graves'  cause  of  action  which  attached  to  the  judg- 
ment in  her  favor,  "and  the  proceeds  thereof  in  whose- 
soever hands  they  may  come,"  for  the  valne  of  his 
services,  and  such  lien  cannot  be  affected  by  any  set- 
tlement between  the  parties  before  or  after  judgment 
(Marshall!).  Meech,  51  N.  Y.l-i'.i).  The  learned  counsel 
for  the  appellant  contends  that  no  lien  can  exist  with- 
out possession.  We  think  he  has  overlooked  the 
[']  distinction  between  a  general  lien  resting  upon 
possession  and  giving  the  right  to  retain  ujitil  the 
attorney's  whole  bill  is  paid,  and  the  lien  upon  judg- 
ment recovered  by  him,  or  its  proceeds,  for  the  value  of 
his  services  and  expenses  in  recovering  such  judgment 
The  latter  form  of  lien  does  not  rest  on  possesnion 
and  can  be  actively  enforced.  The  former  cannot  exist 
without  possession  and  the  lien  is  not  confined  to  a 
specific  claim  or  debt.    The  distinction  and  authori- 
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ties  are  quite  fully  discussed  by  Brown,  J.  {In  re 
Wilson  &  Gregg,  2  JV.  Y.  CU.Fro.  343  ;  CodeCiv.  Pro. 
§  66).*  In  the  j^resent  case  the  lien  is  not  general  and 
does  not  depend  upon  possession,  but  is  specific  upon 
thf^  judgment  or  its  proceeds  to  the  extent  of  the  value 
of  tile  services  of  Milo  Goodrich  in  the  litigation. 

Was  such  lien  waived  by  plaintiff's  letters  to  Mrs. 
Graves  and  Mr.  Kernan  under  which  the  money  was 
paid?  That  depends  upon  a  proper  construction  of 
the  language  used  in  said  letter.  There  is  no  express 
waiver.  If  any  is  found  it  must  be  inferred  or  spelled 
out  of  the  words  nsed.  There  mnst  be  something 
indicating  an  intention  to  release  the  lien.  Nothing 
of  the  kind  exists.  The  evident  purpose  was  to  allow 
the  jndgment  to  be  satisfied  by  Mrs.  Graves  and  for 
that  purpose  allow  her  to  receive  the  proceeds  from 
the  defendant.  Without  such  action  the  defendants 
could  not  safely  pay  over  the  money  to  her  and  doubt- 
less would  not  have  paid.  Plaintiff  preferred  to  have 
the  proceeds  in  Mrs.  Graves'  hands,  but  beyond  such 
transfer  no  intent  was  shown  to  change  his  relations 
to  the  fund.  He  sinjpiy  consents  to  the  discharge  of 
the  judgment  upon  its  payment.  lie  calls  attention 
to  his  father's  interest  in  the  judgment  and  consents 
to  hold  Mrs.  Graves  for  the  claim  of  his  father's  estate. 
The  interest  and  claim  so  referied  to  was  an  attorney's 
lien  upon  the  proceeds  of  the  judgment  in  "  whoseso- 
ever hands  tliey  may  come."  The  estate  was  the 
I']  equitable  assignee  and  owner  of  that  portion  of 
the  jiroceeds  due  ior  costs. f  The  payment  to  Mrs. 
Graves  only  changed  the  i)ossessiou.  It  did  not 
extinguish  plaintiff's  ownership  nor  the  lien.:}:     She 

*SeeDimick».  Cooley,  3  iVT.  F.  Civ.  Pro.  141. 

t  Naylor  v.  Lane,  5  N.  T.  Civ.  Pro.  140  ;  Smith  r.  Clicnoweth, 
ante,  p.  137. 

I  See  In  re  BaiU;y,  4  N.  T.  Civ,  Pro.  141 ;  M<'rrhant  r.  Sessions,  5 
Id.  24;   Ward  v.  Craig,  87  N.   V.  .'i.'iO. 
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took  widi  iiill  kiiowledgp,  and  no  iKii>oii  is  appaivFir. 
why.  under  i  lie  facts,  a  court  of  equity  should  hokl. 
that  shn  ..r  ;dl  persons  shoukl  take  such  moneys 
released  from  i)lainlifT''s  lien  and  title.  It  would  be 
the  height  <>f  injustice  to  so  hold.  Tiie  court  at  spec- 
ial term  has  found  that  the  payment  did  not  consti- 
tute a  waiver  or  release  of  the  lien,  and  we  think  such 

finding  is  just  and  true. 
[*]  If   we  are  so  far  right  Mrs.  Graves  took  such 

moneys  subject  to  plaintiff's  right  under  his  lien 
and  as  equitable  assignee.  In  her  hands  equity 
would  seize  upon  and  compel  the  payment  to  plaintiff 
of  the  claim  for  services  of  Milo  Goodrich.  An  action 
was  brought  against  her  to  enforce  the  lien  and  com- 
pel payment  of  the  debt  so  ascertained,  and  judgment 
establishing  the  lien  and  ordering  the  payment,  was 
entered  against  her.  As  against  Mrs.  Graves  such 
judgment  is  conclusive  and  the  rights  of  x^laintiff  to 
equitable  relief  are  adjudged.  It  turns  out,  however, 
upon  examination  of  Mrs.  Graves  that  she  had  bought 
the  Crane  mortgage,  now  sought  to  be  charged,  for 
$6,000,  and  that  the  remainder  of  the  proceeds  of  the 
collection  had  been  paid  out  and  expended  for  various 
purposes,  so  that,  at  that  time,  this  $6,000  Crane 
mortgage,  constituted  the  only  part  of  the  proceeds 
which  could  be  identified  or  found.  Even  this  mort- 
gage had  been  assigned  to  defendant,  McDonald,  by 
Mrs.  Graves  before  judgment  recovered  agaitjst  her. 
So  that  the  plaintiff  coidd  obtain  no  relief  under  his 
judg-ient  against  Mrs.  Graves.  He  then  brought  this 
action  ag.iinst  Mrs.  Graves,  Mrs.  McDonald  and  Crane 
to  establish  his  lien  and  procure  ]>:n'ment  of  his  claim 
out  of  the  amount  secured  by  the  mortgage.  Judg- 
ment was  recovered  in  his  favor  and  Mrs.  McDonald 
appeals. 

When  Milo  Goodrich  undertook  Mrs.  Graves'  case 
it  was  understood  that  payment  for  his  services  must 
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be  dependent  on  his  success,  since  Mrs.  Graves  and  her 
husband's  estate  were  both  insolvent.  As  a  part  of 
such  original  agreement  Mrs.  M(;Dotiakl  underlooli  to 
advance  the  necessary  money  to  cover  the  expenses  of 
ihe  litigation,  and  in  consideration  thereof  «he  was  to 
have  one-half  of  the  recovery.  The  support  of  Mrs. 
Graves'  other  children  by  Mrs,  McDonald  was  also 
alleged  as  a  further  consideration.  Mrs,  McDonald 
did  furnisli  some  money  towards  the  expenses-  and 
did  support  her  daughter  and  children.  About  May 
1,  1882,  the  Crane  bond  and  mortgage  was  assigned  by 
Mrs.  Graves,  as  administratrix,  to  Mrs,  McDonald  as 
and  for  her  one-half  of  the  recoverj^.  It  is  apparent 
that  Mrs.  McDonald  took  the  same  with  full  knowl- 
edge of  plaintiff's  riglits  and  the  conrt  so  finds. 
It  is  also  found  that  she  took  such  assignment  in  bad 
faith  with  intent  to  hinder,  delay  aud  defraud  the 
plaintiff  out  of  his  debt  and  lien, 

Mrs,  McDonald's  objections  to  the  judgment  are: 

First.  That  iilaintiff  never  had  any  lien  on  the  pro- 
ceeds. 

Second.  That  he  waved  his  lien  when  he  consented 
that  they  might  be  paid  to  Mrs.  Graves. 

Third,  That  she  is  the  owner  by  a  valid  assignment 
of  the  bond  and  mortgage  under  the  agreement  above 
stated  and  for  a  valid  consideration,  and  that  in 
equity  she  is  entitled  to  i)riority  over  the  plaintiff's 
claim. 

Fourth.  That  plaintiff's  judgment  against  Mrs. 
Graves  did  not  reach  or  bind  tiiis  bond  or  mortgage, 
it  having  been  assigned  prior  to  such  judgment. 

Fifth,  That  appellant  had  no  notice  of  plaintiff's 
claim  when  she  took  the  assignment. 

Sixth.  That  the  action  should  have  been  against 
Mrs.  Graves,  as  administiatrix,  she  having  received 
and  invested  the  money  and  made  the  assignment  aa 
administratrix  of  her  husband. 
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The  first  and  second  objections  liavo  jilie.-uly  Ix-^-n 
considered  and  decided  adversely  to  the  aj)pellaijt. 

The   third,  fourth  and   fifth   may  be    considered 
together. 
\^]  Mrs.  Graves  Leld  such  bond  and  rnortgage  sub- 

ject to  plaintiffs  eqniry.  \Vhen  she  as.sigiied 
them  to  Mrs.  McDonald  the  latter  took  them  subject 
to  plaintiff's  equities,  because  she  thus  parted  willi  no 
new  consideration  and  for  the  fnrther  reason  that  she 
took  them  with  full  notice  of  such  equities  (Weaver  v. 
Barden,  45  N.  T.  286),  and  in  bad  faith,  as  the  court 
has  found.  The  judgment  against  Mrs.  Graves  may 
not  be  binding  upon  Mrs.  McDonald  because  she  was 
not  a  party  to  the  action.  But  if  the  plaintiffs  claim 
was  a  lien  upon  the  bond  and  mortgage  in  Mrs. 
Graves'  hands,  it  continued  to  be  after  the  assignment 
to  Mrs.  McDonald.  She  was  a  i^arty  to  the  original 
arrangement,  by  which  Milo  Goodrich  undertook  the 
litigation.  She  was  to  make  certain  advances  and  to 
have  half  of  the  recovery.  She  was  a  party  in  inter- 
est in  that  litigation,  and  might  under  the  agreement 
iiave  properl}'  been  made  a  co-plaintiff  as  half  owner  of 
the  claim  to  be  i^rosecuted.  As  such  she  would  have^ 
become  entitled  to  one-half  of  the  amount  collected 
after  ])ayment  of  the  costs  and  expenses.  But  she 
has  taken  in  this  more  than  one  half  and  holds  it 
charged  in  her  hands  with  plaintiff's  equitable  claim. 
JShe  and  Mrs.  Graves  stand  on  the  same  plane.  She 
is  charged  with  the  same  knowledge  possessed  b}- 
Mrs.  Graves,  and  has  no  equities  suv>erior  to  those  of 
plaintiff  (81  Alh.  Law  J.  304,  305).  Especially  is  this 
so  if  she  took  this  mortgage  with  inf  nt  to 
[']  defraud  plaintiff.  In  such  case  the  fr.nid  would 
avoid  the  assignment.  In  our  opinion  the  lien 
of  plaintiff  attached  to  the  money  and  mortgage  in 
Mrs.  Graves'  hands,  and  was  not  lost  by  the  transfer 
to  Mrs.  McDonald  (Ward  o.  Craig,  87  N.    Y.  5C0.) 
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The  plaintiff  seeks  to  charge  j^roperty  in  the  hands 
of  Mrs.  Graves  and  by  her  transferred  to  appellant  by 
reason  of  the  lien  upon  it.  It  is  not  an  action  for 
money  only.  Mrs.  Graves'  possession  of  the  property 
sought  to  be  reached  is  the  reason  why  she  is 
[']  made  the  party.  The  claim  is  not  against  her 
husband's  estate  nor  against  her  as  its  representa- 
tive. As  equitable  assignee  of  so  much  money  or  such 
n  proportion  of  this  mortgage  the  plaintiff  makes  his 
claim  against  the  persons  in  possession  of  such  prop- 
erty for  his  share.  That  share  does  not  belong  to  the 
estate  of  Graves  but  to  plaintiff,  and  this  remedy  is 
to  reach  the  property  to  satisfy  his  claim  {I71  re 
Knapp,  85  iV.  Y.  297).  Besides  an  action  against  Mrs* 
Graves  personally,  upon  a  contract  made  by  her  after 
her  husband's  death  was  proi)er.  She  alone  incurred 
the  obligation  (Austin  v.  Munro,  47  JV.  Y.  360).* 
Again,  the  assignment  was  a  jiersonal  transaction  be- 
cause it  was  not  made  in  x>ayment  of  any  debt  due 
from  the  estate.  It  was  mainly  to  pay  for  the  support 
of  herself  and  her  children  (Le  Baron  v.  Long  Island 
Bank,  53  How.  Fr.  286).  And  the  lien  may  be  en- 
forced in  such  case  against  the  avails  of  the  property 
in  lieu  of  the  property  or  money  itself  (Hale  v.  Omaha 
National  Bank,  49  N.  Y.  627  ;  3  Rom.  Eq.  Jus.  %  1280). 

The  inherent  justice  of  plaintiff's  claim  requires  us 
to  sustain  it  if  consistent  with  the  rules  of  law.  After 
a  careful  examination  we  are  convinced  of  the  justness 
and  truth  of  the  various  fintlings  of  fact,  and  that  the 
conclusions  of  law  founded  thereon  are  well  sustained 
upon  princii)le  and  authority. 

We  think  the  judgment  should  be  affirmed,  and 
with  costs  against  the  appellant. 

FoLLET  and  Hardin,  JJ.,  concurred. 

*  See  Estate  of  Wilcox,  ante^  p.  115,  and  cases  cited  ia  foot-note, 
ante.  p.  122. 
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In  ke  Pktition  of  BRIDGET  HYDE  for  an  Ouder 

DlKKOTINO  AND  RKQiriKING  ELLEN  GAGE  TO 

Produce  John  Lane  and  Others,  Ten- 
ants FOR  Life  of  Certain  Real 
Estate. 

HYDE,  Appellant,  GAGE,  Respondent. 

Supreme    Court,     Fifth    Department,     General 
Term,  June,  1886. 

§§  2302,  et  seq. 

,  L\fe  tenant. —  When  order  for  production  of,  not  made. —  When  will  give 
contingent  estate  in  fee,  and  not  life  estate. 

Those  provisions  of  the  Code  of  Civil  Procedure  (§§  2302,  et  seq.), 
which  provide  for  the  grunting  of  an  order  for  the  production  of 
a  life  tenant,  apply  only  to  a  cise  where  the  prior  estate  is  held 
by  one  who  is  a  life  tenant  proper  in  the  legal  and  technical  sense 
of  that  term,  and  do  not  apply  where  such  person  is  the  iiolder  of 
a  contingent  fee,  which  may  be  reduced  to  a  life  estate. 

A  tenant  for  life  of  real  estate  is  one  to  whom  lands  or  tenements  are 
granted  or  devised,  or  to  which  he  derives  title  by  operation  of  law 
for  the  term  of  his  own  life,  or  the  life  of  another. 

Where  a  will  devised  lands  to  one  M.  lier  lieirs,  and  assigns  forever, 
but  providetl  that  in  case  said  M.  should  die  witliout  issue  the 
lands  should  go  to  one  J.  L.  during  his  natural  life,  and  after  his 
death  to  one  B.,  and  her  heirs  and  assigns  forever, — Held,  that  M. 
was  not  given  by  the  will  a  life  estate  oidy,  but  was  given  a  con- 
tingent fee,  liable  to  be  reduced  to  a  life  estate  upon  the  happen- 
ing of  a  contingency,  and  that  tlie  case  was  not  one  in  which  a  pro- 
ceeding for  the  production  of  a  life  tenant  could  be  mainlaincd 
under  sections  2302,  et  Mq.  of  the  Code  of  Civil  Procedure. 

In  sucli  a  case, — Held,  that  tlie  only  questions  of  fnct  that  the  court 
would  have  power  to  try  in  a  proceedincr  f«>r  the  proiluetinn  of  a 
life  tenant  were  whether  M.  and  J.  L.  were  living  or  dead,  and  that 
it  would  not  have  jurisdiction  to  determine  whether  M.  left 
descendants  surviving  her,  who,  under  the  express  terms  of  the 
will  would  take  an  absolute  fee  as  her  heirs  at  law. 

<^Decided  June,  1886.) 
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Ai)peal  from  order  denying  petition  for  an  order  } 
dij-ecting  the  production-  of  life  tenants  of  certain  real  ■ 
l)roperty.  : 

Tlie  petitioner  bases  tlje  proceedings  wliicli  islie  has  ' 
instituted  upon  the  piovisions  of  section  2302  of  the  ■ 
Code  of  Civil  Procedure.     She  claims    to  he  entitled  j 
to  the  real  estate  desciibed  in   tlie  i)etition  if   Marin  j 
McLean  be  dead  without;  issue  of  h»^r  body  surviving,  . 
and  if  one  John  Lane  be  also  deiid,  as  is  averred  in  s 
tlie   i)etition.     By  the  last  will  and  testament  of  John  ; 
McLean  which  was  admitted  to  probate  in  the  surro-  ■ 
gates'  court  of  Erie  county  on  February  17,  1865,  he  ' 
gave  and  devised  to  his  daughter,  the  said  Maria  Mc-  ; 
Lean,  her  heirs  and  assigns  forever,  the  lands  in  ques-  • 
tion,  ui)()n  tljis  proviso  or  trontingency  :   "But  in  case  j 
ray  said  daughter,  Minia  M<*Lean,  should  die  without  J 
issue,  then    I   give  and   devise  to   my  uephew,  John 
Lane,    son   of    my  brother   Patrick  Lane,   the   above 
described  premises  to  have  and  to  hold  the  same  dur- 
ing his  natural  life,  and  after  his  death  to  niy  daugh- 
ter Bridget   McLean,  and   to   her   heirs   and   assigns 
forever. 

The  petitioner  is  the  Bridget  McLean  mentioned, 
in  this  clause  of  the  will.  It  is  averred  in  the  petition  i 
u[)on  information  and  belief  that  Maria  McLean/ 
intermarried  with  one  Clark  and  that  she  died  more-, 
than  ctie  year  ago  without  issue,  and  that  she  believes.  • 
that  John  Lane  is  now  dead.  The  respondent,  Ellen ! 
Gage,  is  in  possession  of  the  premises,  and  in  her^ 
answer  she  denies  that  Maria  McLean  or  John  Lanei 
is  de;ul  and  averred  that  both  are  living.  The  petition  | 
was  i)resented  at  the  Erie  conntv  spefinl  term,  and' 
after  henring  the  parties  the  court  denied  the  ai)plica- 
tion  without  costs,  and  from  that  order  the  petitioner! 
appealed. 
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Tracy  C.  Becker,  for  the  respondent. 

B.vKKKU,  J. — The  special  term  proi)erly  dismissed 
the  petition  and  the  order  should  be  affirmed.  We 
l)lnce  our  concurrence  upon  the  ground  that  upon  the 
<'onceded  facts  no  case  was  made  wiihln  the  statute 
requiring  the  respondent,  Ellen  Gage,  to  produce 
Maria  Chirk  the  alleged  life  tenant  of  the  premises. 
Whether  or  not  she  was  a  life  tenant  depends  upon 
the  provisions  of  the  will  of  John  McLean.  The 
respondent  contends  that  by  that  will  Maria  Clark 
took  a  fee  simple  absolute,  and  that  the  petitioner 
Bridget  Hyde,  named  in  the  will  as  Bridget  McLean, 
the  daughter  of  the  testator,  would  have  no  estate  in 
the  lands  although  Maria  Clark  be  dead,  and  left  no 
issue  surviving  as  she  survived  the  testator.  This  con- 
tention on  her  part,  is  placed  upon  the  ground  that 
the  proviso  or  contingency  expressed  in  the  words  : 
'*  but  in  case  my  said  daughter  Maria  McLean,  shall 
die  without  issue,"  refers  to  the  time  of  her  death 
happening  in  the  life  time  of  the  testator,  and  as  she 
survived  the  testator  she  at  once,  upon  his  death, 
became  the  absolute  owner. 

The  petitioner  maintains  that  Maria  AfcLean  took 
only  a  contingent  estate  in  the  fee  which  was  reduced 
to  a  life  estate  when  the  contingency  named  in  the 
will  linppened,  towit:  "her  death  without  issue.*' 
In  support  of  her  i)osition  as  to  tlie  proper  construc- 
tion to  be  placed  on  the  will,  her  counsel  cites  Buel 
r.  Southwick  (70  N.  Y.  581) ;  Nellis  v.  Nellis  (99  N.  T. 
.'.05  ;  S.  C,  2  Eiist  Rip.  4-23). 

It  was  held  that  by  the  respective  wills  under  con- 
sideration in  those  cases  the  primary  devisee  took 
only  a  contingent  estate  in  fee  which  was  liable  to  be 
reduced  to  a  life  estate  in  case  of  the  devisees  death 
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without  children  or  any  descendants  of  children. 
The  petitioner  bases  her  claim  of  title  and  the  right 
to  the  possession  of  the  premises  upon  the  ground 
that  by  the  will  of  John  McLean,  Maria  Clark  took 
only  a  life  estate  in  case  she  died  without  issue. 

The  statute  authorizing  summary  proceedings  for 
the  purpose  of  ascertaining  whether  a  life  tenant  is 
dead  or  not  has  no  application  to  a  case  like  the  one 
now  presented.  The  title  of  the  Code  regulating  the 
proceedings  is  entitled  "proceedings  to  discover  the 
death  of  a  life  tenant."  The  section  upon  which  the 
petition  is  based  provides,  "a  person  entitled  to 
claim  real  j)roperty  after  the  death  of  another  who  has 
a  i)rior  estate  therein,  may,  not  oftener  than  once  in 
each  calendar  year,  apply  by  x^etition  to  the  supreme 
court  .  .  .  for  sin  order,  directing  the  production  of 
the  tenant  for  life,  as  prescribed  in  this  title  by  a  per- 
son named  in  the  Y)etition,  against  whom  an  action  of 
ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead  ;  or,  where 
there  is  no  such  person  by  the  guardian,  husband, 
trustee,  or  other  person,  who  has,  or  is  entitled  to,  the 
custody  of  the  person  of  the  tenant  for  life,  or  the 
care  of  his  estate."  In  case  an  order  is  granted,  the 
person  to  whom  it  is  directed  is  required,  at  a  time 
and  place  therein  to  be  mentioned,  before  the  court 
or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in 
default  thereof,  to  prove  that  he  is  livijig  (§  2805). 

The  form  and  effect  of  the  final  order,  if  one  is 
granted  in  support  of  the  proceedings,  is  found  in  sec- 
tion 2310,  which  provides,  that  if  it  appears  that  the 
person  upon  whose  life  the  prior  estate  depends,  wns 
not  produced ;  and  if  the  party  required  to  produce 
him,  or  to  prove  his  existence,  has  not  proved  to  the 
satisfaction  of  the  court  that  he  is  living,  a  final  order 
must  be  made,  declaring  that  he  is  presumed  to  be 
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dead  for  the  purpose  of  the  proceeding,  and  directing- 
that  the  petitioner  be  forthwith  let  into  j)ossessi(>n  of 
the. real  property  as  if  tiiat  i)erson  was  actually  dead. 

This  title  of  the  Code  is  but  a  reproduction  of  the 
Revised  Statutes  on  the  same  subject,  with  some  added 
provisions  as  to  the  mode  and  njanner  of  procedure. 
It  is  manifest  that  the  statute  applies  only  to  a  case 
where  the  prior  estate  is  held  by  one  who  is  a  life  ten- 
ant i)roiier  in  the  legal  and  technical  sense  of  that 
term.  A  tenant  for  life,  of  estates,  is  one  to  whom 
lands  or  tenements  are  granted  or  devised,  or  to  whi(;h 
he  derives  title  by  operation  of  law  for  the  term  of  his 
own  life,  or  the  life  of  another.  This  will,  in  terms, 
does  not  give  the  devisee,  Maria  McLean,  a  life  estate 
only.  On  the  contrary  she  is  given  a  contingent  fee 
as  the  petitioner  admits,  but  claims  that  the  contin- 
gency has  happened  upon  which  the  fee  was  reduced 
to  a  life  estate.  The  petitioner  is  necessarily  forced  to 
maintain,  as  her  learned  counsel  has  argued  before  us, 
that  the  prior  estate  devised  to  Maria  Mc  Lean, 
although  i)roperly  denominated  a  fee  because  it  might 
last  forever,  was,  nevertheless,  a  base  or  determinable 
fee,  because  it  was  liable  to  be  defeated  by  the  hap- 
pening of  the  contingency  upon  which  it  was  limited. 
In  otluM'  words,  that  the  estate  devised  to  the  first 
taker  by  the  will,  was  a  determinable  or  qualified  fee. 
Therefore,  in  a  strict  sense,  Maria  was  never  a  life 
tenant  of  the  premises.  Assuming  that  she  is  now 
deceased,  yet,  at  the  time  of  her  death,  she  was  in  pos- 
session, as  owner  of  the  fee,  and  if  she  in  fact  left 
rliildren  surviving,  then  they  would  take  nn  absolute 
'  as  her  heir-at-law  by  the  express  terms  of  the  will, 

1  this  tlie  petitioner  admits. 

The  only  fact  which  the  court  has  the  power  to  try 
:nid  determine  in  these  proceedings  is  whetli»r  Maria 
Mclieau  and  John  Lane,  are  now  dead  or  living.  If 
it  should  be  found  that  they  are  dead,  then  ir  does  not 
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follo.v,   tliat   the  respondents   should   be  inquired   to  ; 

surrender  up  tlie  possession   of    the  [)reiuises   to    the  i 

I)etitioner,  for  Maria  may  have  left   descendnnts  who  ■ 
wonld  have  a  fee  in  the  premises,  a  fact  this  couit  hus 

no  jurisdiction  to  determine,  in  this  matter.  l 

We  purposely  refrain,  from  expressing  any  cpinion  I 

as  to  the  proper  construction  which  should  be  ^iven  to  ^ 

tlie  will  of  John  McLean  beyond  expressing  the  opin-  ! 
ion  that  Maria  McLean,  the  first  taker,  was  not  a  ten- 
ant for  life  of  the  premises,  in  the  sense  in  which  that 

term  is  used  in  the  statute  upon  which  these  proceed-  ^[ 

ings  are  based.  \ 

The  order  should  be  affirmed,  with  $10  costs  and  ' 

disbursements  {Code,  §  2316.)  i 

•j 
S-MiTii,  P.  J.,  HAiGiiTand  Bradley,  JJ.,  concurred.    ] 


SARGENT,  Appellant,  v.  WARREN,  Respondent. 


Supreme    Court,    Fourth    Depatment,    General  ] 
Term,  June,  1886.  1 

§  3256. 

Witness  fees — What  must  he  shown  to  eiititle  imrty  to  tax— When  not    j 

allowed.  \ 

Where  tlie  defendjint,  in   an  action  upon   tlie   taxation    of  his  costs,  , 

upon   tlie    dismissal    of  the  complaint  at  a  special   term  held  in  , 

lloclu'ster,   sought  to  have  allowed    him   as  a  disbursement   $38  i 

travel  fee.  of  a  witness  who  resided  and  did  business  in  Rochester.  . 

upon  an  afiidnvit   siiowino-  tiiat  such   witness  was   necessary  and  , 

material  for  th.>  (lefcndant,  and    tliat  at  a  term   of  the  court  when  "j 

the  case  was  on   the  calendar,  the  witness  was  in  New  York,  and  ', 

came  to  Rochester  from  that  place  at   the  special  request   of  the  \ 

defendant's  attorney,  to  be  u  witness  on  the  trial  for  tlie  defend-  \ 
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i\nt, —  Ileld,  that  this  it<  m  g)ioul(]  be  rejected,  us  it  di<l  not  Hf)|>car 
that  tile  witness  returned  fr>>ni  Mew  York  to  his  homi;  in  lloeliester, 
for  the  sole  purpose  of  iitteiidin^  the  court  as  u  wttiKSs  for  the 
•defendant,  mid  that  he  HCinally  returned  to  the  city  of  New  York 
to  complete  tlie  business  which  detained  liiin  then*  when  requested 
to  cotne  to  Roehi'Ster  u<  a  witness,  but  tliat  if  it  had  been  made  to 
appear  tliat  the  witness  had  actually  and  necessarily  made  the 
journey  from  New  York,  and  returned  to  that  |)laee,  to  <-omp]j 
with  the  defi'iidant's  ri-quest,  tiien  the  item  would  have  been  taxa- 
ble, u:iless  it  appeared  that  ih».  patty  for  whom  he  attended  was  in 
fault,  and  guilty  of  negligence  in  omi'.ting  to  subpcena  him  before 
he  left  his  piM-mamnt  home  for  the  temporary  absence. 

It  is  inetimbeiit  upon  th.-  party  who  subjioenas  a  witness  while  away 
from  his  home,  and  pays  an  additional  travel  fee  to  make  it  appear 
tliat  the  win. ess  was  neeessiiiily  compelled  to  travel  an  increased 
distance,  and  had  a  legal  right  todeinand  air  increased  lee,  and  the 
necessity  of  subpoenain;;  the  wiiuess  away  from  his  home  must  be 
clearly  sl^iwn,  or  the  party  will  not  be  eniitled  to  an  allowance  of 
the  increased  travel  fee. 

I^fandler  B.irm  Extracting  Bunging  Apparatus  Co.  v.  Plaiidler  (3* 
Jlun,  191). 

^Decided  June  16,  1886.) 

Ajipt^al  from  order  of  Monroe  county,  special  term, 
•denyiii-^  a  motion  made  hy  a  plaintilf  for  a  re-raxation 
of  d^'fpridant'.s  costs. 

'V\w  pliiiiiiir.s  oomphtint  liaving  been  dismissed 
.with  costs,  at  the  Monroe  county  special  term,  held  in 
Df-Cf'ml)er,  J885,  wiilKMit  trial,  the  defeti<lant  presented 
i\  hill  oT  costs  to  the  clerk  of  that  county  ft»r  adjust- 
iiient,  in  which,  among  the  items  of  disbursements, 
was  one  for  §:S2  travel  lee  of  one  Havvley,  witness  in 
behalf  of  the  defetidant,  from  the  city  of  New  York  to 
<he  city  of  Rochester,  for  attending  at  the  February 
term,  at  which  term  this  case  was  on  the  calendar,  but 
was  not  disposed  of.  The  clerk. a  Mowed  this  item 
upon  the  affidavit  of  the  dnfendant's  attorney,  who 
stated  therein  that  Havvley  was  a  necessary  and  mate- 
rial witness  for  the  defendant,  and  that  at  th« 
February,  1885,  term,  the  witness  was  in  New  York, 
Vol,  XI.— 11 
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and  came  to  Rochester  from  that  place,  at  his  special 
request,  to  be  a  witness  on  the  trial  for  the  defendant, 
and  that  he  paid  him  the  sum  of  $32  for  traveling 
fees.  The  defendant's  attorney  stated  in  another 
affidavit  that  the  phice  from  which  said  witness  was 
brought  was  correctly  stated  and  set  forth  in  the  items 
of  disbursements. 

Other  facts  appear  in  the  opinion. 

Jo7in  J,  Van  Voor/iis,  for  plaintiff-appellant. 

James  B.  PerJciiis,  for  defendant-respondent. 

Barker,  J. — The  witness,  Hawley,  was  a  single 
man,  doing  business  in  the  city  of  Rochester,  which 
was  his  permanent  place  of  residence.  When 
requested  by  the  defendant's  attorney  to  attend  the 
terra  of  court  in  February,  he  was  temporarily  in  the 
city  of  New  York.  U[)on  the  iiffidavits  presented  to 
the  taxing  officer  the  item  of  travel  fee  fi'om  New  York 
to  Rochester  should  have  been  rejected.  It  is  not 
made  to  appear  that  the  witness  returned  from  New 
York  to  his  home  in  Rochester  for  the  sole  purpose  of 
attending  the  court  as  a  witness  for  the  defendant,  and 
that  he  actually  returned  to  the  city  of  New  York  to 
complete  the  business  wliich  detained  him  there  when 
requested  to  leave  that  place  and  come  back  to  Roches- 
ter as  a  witness.  If  it  had  been  made  to  appear  that 
the  witness  actually  and  necessaril}'^  made  the  journey 
from  New  York  and  returned  to  that  place  to  com[)ly 
with  the  defendant's  request,  then  the  item  would 
have  been  taxable.  The  rule  is  to  allow  travel  fee 
when  paid  to  a  witness  in  such  cases,  unless  it  appear 
that  the  party  for  whom  he  attended  at  the  term  of 
court  was  in  fault  and  guilty  of  negligence  in  omitting 
to  subpoena  the  witness  before  he  left  his  permanent 
home  for  a  temporary  absence.     When  a  witness  is 
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subpcBnaed  at  a  place  where  he  is  found  daring  a  tem- 
porary absence  from  his  permanent  place  of  residence, 
the  necessity  of  subpcenaing  him  away  from  his  home 
must  be  clearly  shown  to  entitle  the  party  to  an  allow- 
ance of  the  increased  travel  fee  (Mead  v.  Mai  lory,  27 
Now.  Pr.  32.) 

The  only  facts  established  by  the  defendant's  affi- 
davit, are,  that  when  he  requested  the  witness  to 
attend  the  court  he  was  in  the  city  of  New  York,  and 
he  came  to  Rochester  and  was  paid  the  travel  fee 
between  the  two  cities.  It  does  not  appear  that  he 
returned  to  New  York,  or  that  the  journey  made  was 
any  inconvenience  to  him. 

We  are  cited  to  our  decisions  made  in  January, 
188G,  in  the  case  of  the  Plandler  Barm  Extracting 
Bunging  Apparatus  Co.  v.  Pfandler  (39  Hun,  191),  as 
authority  for  allowing  this  travel  fee.  But  that  case  is 
not  at  all  in  point,  as  the  facts  are  essentially  diflferent. 
There  it  was  established  as  a  fact  that  the  witness  who 
lived  in  Rochester  was  temporarily  in  the  city  of  New 
York  on  business,  and  that  he  refused  to  attend  the 
terra  of  court  in  Rochester  unless  he  was  paid  the 
statutory  travel  fees,  and  the  plainliff,  thereupon,  to 
secure  his  attendance,  complied  with  the  demand  of 
the  witness  and  X)ai(l  him  the  fee.  The  witness'  own 
attidavit  in  that  case  was  made  and  read,  in  which  he 
jtositively  stated  that  he  was  obliged  to  travel  from 
>•  city  of  New  York  to  the  city  of  Rochester  for  the 
purpose  of  attending  the  trial,  and  after  it  was  over  he 
returned  to  the  city  of  New  York. 

It  is  incumbent  upon  parties  who  subpoena  wit- 
nesses while  away  from  their  homes,  and  pay  an 
increased  travel  fee,  to  make  it  appear  that  the  witness 
was  necessarily  compelled  to  travel  an  increased  dis- 
tance and  had  a  legal  right  to  demand  an  increased 
fee.  Otherwise  it  would  be  easy  to  practice  fraud  and 
imposition  upon  the  adverse  party. 
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The  other  item  of  travel  I'ee  allowed  for  the  attend- 
ance of  the  same  witness  from  the  State  line  to  Roches 
ter,  on  his  journey  home  from  Chicago,  should  hav« 
been  rejected  for  the  same  reasons. 

The  order  appealed  from  should  be  reversed  and  a 
re-taxation  ordered,  with  permission  for  either  paity 
to  read  new  affidavits  on  the  re-taxation,  with  costs 
and  disbursements  of  this  appeal  to  the  appellant. 

Smith,   P.    J.,   Haight   and    Bradley,  JJ.,  cob 
carred. 


Estate  of  JOHN   BAIRD,  Deceased. 

Supreme    Court,     Fifth    Department,    General     \ 
Term,  June,  1886.  ] 

§§  829,  2618. 

Probate  of  will — Examination  of  witnesses — What  witnesses  should  it 
examined  upon  contestanVs  demand — Evidence —  When  irrelevant.  i 

The  surrogate  is  not  required  to  compel  the  attendance  npon  the  pro-      | 
bate  of  a  will  of  any  witness  other  tiian  the  subscribing  witnessesi, 
on  the  demand  of  the  contestants,  unless  lie  is  satisfied  that  they 
will  be  material  to  the  issues  of  fact  to  be  determined  by  him.[']  \ 

Where,  in  a  proceeding  for  the  probate  of  a  will,  tlie  contestants,  i 
before  the  proofs  are  closed,  file  a  notice  requiring  the  examiuatio* 
of  certain  witnesses,  all  of  them  who  are  within  the  state  and  ar«  \ 
competent  and  able  to  testify,  must  be  examined,  if  tiie  surrogate  ' 
is  satisfied  that  they  are  material,  and  it  is  not  necessary  to  enti- 
tle the  contestants  to  the  examination  of  witnesses,  that  such  wit-  ] 
nesses  be  present  at  the  execution  of  the  will.['l  \ 

Where  a  surrogate  refused  to  require  the  attendance^  and  examinatioa 
of  witnesses  on  the  probate  of  a  will,  pursuant  to  a  demand  mad*      ; 
by  the  contestants,  under  section  2618  of  the  Code  of  Civil  Pro-      i 
cedure,  on  the  ground  of  want  of  power  in  the  court  to  m;iko  th« 
order,  the  case  will   be  regarded   on  appeal,  the  same  as  if  it  had      : 
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been  spccificnlly  determined  bj  the  surrogate,  od  proper*  proof, 
that  the  evidence  of  tlie  witnesses  was  materiul.f] 

WlitTi",  in  a  pt'>ceeiliiifT  for  the  pro'mte  of  a  will,  tlie  contestants 
require  tlieexiimiu:i(iuM  of  witnesses  who  are  witliin  the  State,  and 
competent  and  al)le  to  testify,  and  whose  evidence  is  material,  it  is 
incumbent  U|)on  the  proponeuts  of  the  will  to  produce  such  wit- 
nesses, and  the  hiw  imposes  npon  the  surrofjate  the  duty  to  exam- 
ine tlieni  rehiti\'e  to  tlie  execution  of  the  will,  whether  the  contest- 
ants be  present  or  not.^*J 

The  partiep  'vho  in"a  procc^fding  for  tlie  probate  of  n  -will,  demand 
the  pi(»ductiiin  of  a  witnc^.s,  thereby  waive  all  objection  to  Inn 
inc()mpeteucy,  as  against  themselves  ['J 

Where  a  widow  and  licr  daughter  took,  by  the  terms  of  a  will,  all 
the  08Uue.<jf  a  decedent,  and  each  a  greater  sum  than  they  would 
receive  under  the  statute  of  ilescenl  and  distribution  if  he  had  died 
intrstate,  and  were  thereXoie  interested  in  supporting  the  will, — 
Hil^l,  that  the  <!nughier  could  not  raise  the  qtiestiou  that  her 
mother  was  an  incompetent  witness  in  a  proceeding  for  the  probate 
of  the  will,  on  the  ground  that  her  interest  was  hostile  to  her 
own.[*J 

Testimony  to  prove  that  the  widow  of  a  te.«fator,  who  was  a  legatee 
under  his  will,  before  her  marriage  wiih  him  w«8  not  virtuous,  ie 
not  involved  in  the  issue  on  the  probate  of  the  will,  and  is  properly 
reji  ctp(i.[*] 

{fiecUl&lJune  17,  1880.) 

Appeal  from  a  decree  of  tbe  surrogate  of  Monroe 
couiii y,  admitting  to  probate  the  will  of  John  Baird, 
deceased. 

The  decedent  died  on  November  30,  1883,  "at  the 
age  of  sixty  five  ynars,  leaving  him  snrviving  Isabella 
McL.  Baird,  his  widow,  and  thine  children,  being  the 
owner  of  both  real  and  personal  property  to  the  aggre- 
gate value  of  $12,()(M).  On  April  3,  1882,  the  deceased 
executed  an  instrument  purporting  to  be  his  last  will 
and  testament,  by  which  he  gave  all  his  property  to 
his  widow  and  an  infant  daughter,  Helen  A.  Baird, 
making  no  provision  for  his  other  children,  Jamea  C. 
and  William  Baird.  By  the  terms  of  the  will,  hiH 
widow  received  a  greater  interest  in  his  property  than 
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she  would  have  done  under  the  statute  of  distributions 
if  he  had  died  intestate.  The  sons,  James  and  Will- 
iam, resisted  the  probate  of  the  will,  alleging  that  at 
the  time  of  its  execution  the  decedent  was  not  of 
sound  mind  and  memory  and  was  incompetent  to 
make  a  will  devising  his  property  ;  that  the  execution 
of  the  instrument  purporting  to  be  his  last  will  and 
testament  was  procured  by  fraud,  circumvention  and 
undue  influence  practiced  upon  him  by  his  wife,  Isa- 
bella Baird. 

The  surrogate,  on  admitting  the  will  to  probate, 
found  specitically,  as  fact,  that  at  the  time  of  the  exe- 
cution of  the  instrument  the  testator  was  of  sound  and 
disposing  mind  and  memory,  and  he  did  the  same  as 
liis  free  and  voluntary  act,  and  that  he  Mas  not  under 
any  restraint  or  undue  influence  at  the  time  of  its  exe- 
cution. In  the  matter  of  form  and  manner  of  execu- 
tion the  will  was  in  luH  compliance  with  the  statutes. 
His  sons,  James  and  William,  were  children  of  a  for- 
mer marriage,  and  he  intermarried  with  Isabella,  his 
widow,  in  May,  1876,  by  vvhom  he  had  two  children, 
of  wiiich  Helen  A.,  named  in  the  will,  is  the  survivor. 
The  widow  and  Henry  J.  Hetzel  were  named  as  execu- 
tors, and  the  will  was  presented  for  probate  upon  the 
XJetition  of  the  executor  Hetzel,  in  which  the  widow 
joined.  There  were  two  subscribing  witnesses  only, 
both  (xS  whom  were  called  and  sworn.  Both  the  con- 
testants join  in  the  appeal  from  the  decree  admitting 
the  will  to  probate. 

George  A.  Benton,  for  the  contestants  and  appel- 
l-ants. 

B.  Werner,  for  the  proponents  and  respondents. 

Barker,  J. — The  will  should  have  been  denied 
probate  for  the  reason  that  Isabella  McL.   Baird,  the 
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widow,  was  not,  [jrodiiced  and  examined  as  a  witness, 
as  demanded  by  the  contestants.  By  section  2018  of 
the  Code  of  Civil  Procedure  it  is  provided  that :  *'  Any 
party  wUo  contests  the  probate  of  the  will,  may  by  a 
notice  tiled  with  the  surrogate  at  any  time  before  the 
proofs  are  closed,  require  the  examination  of  all  the 
fiubscribin*]^  witnesses  to  a  written  will,  or  any  other 
witness,  whose  testimony  the  surrogate  is  satisfied 
may  be  material,  in  which  case,  all  such  witnesses,  who 
are  within  the  State,  and  competent  and  able  to  testify, 
must  be  so  examined." 

Before  the  proponents  had  closed  their  proofs,  the 
contestants  tiled  with  the  surrogate  a  written  notice 
requiring  the  examination  of  Isabella  McL.  Baird, 
Henry  Achilles  and  William  H.  Whitney,  under  and 
in  pursuance  of  the  provisions  of  the  said  section. 

Immediately  after  the  proponents  had  rested  their 
case,  the  contestants  demanded  that  the  persons  named 
be  produced  as  witnesses,  and  examined  as  required 
by  the  said  notice.  The  record  states  that  this  appli- 
cation was  denied  by  the  surrogate,  upon  the  ground 
that  the  words  of  the  section  :  "Any  other  witness" 
applied  only  to  such  persons  as  were  present  at  the 
execution  of  the  will,  and  that  it  appeared  that 
Achilles  and  Whitney  were  not  present  at  that  time, 
and  that  Isabella  Baird  was  in  a  bed  room  with  the 
door  closed.  It  was  admitted  that  the  notice  was  duly 
filed  and  served.    The  contestants  duly  excepted  to 

the  ruling. 
[']  The  surrogate  is  not  required  to  compel   the 

attendance  of  any  witness  other  thart  subscribing 
witnesses,  on  the  demand  of  the  contestants,  unless  he 
is  satisfied  that  the  testimony  of  such  i)ersons  will  be 
material  on  the  issues  of  fact  to  be  determined  by 
him. 

The  application  was  denied  on  the  ground  of  the 
want  of  power  in   the  court  to  make  the  order,  and 
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not  because  it  was  satisfied   that  the  testimony  of  the- 
witnesses  was  not  material  on   the  questions  of  fact 

litigMted. 
[']  In   determining  whether   tlie  ruling  was  erro- 

neous or  not,  we  should  regard  the  case  the  sii me- 
ns it'  It  had  been  specifically  determined  by  the  surro- 
gjite,  on  proper  i)rouf,  that  the  evidence  of  each  of 
these  witnesses  was  material.  The  contestants  were 
not  called  upon  by  the  proponents  to  produce  proof 
of  the  materiality  of  the  testimony,  and  it  is  manifest 
fhiit  the  surjogate  made  his  decision  declining  to 
require  the  production  of  the  witnesses,  on  theassump- 
tion  I  hat  their  evidence  wus  material,  or  that  the  con- 
te^tants  were  ready  to  make  it  Jippear  to  his  satisfac- 
tion that  such  was  the  fact.  The  question  is  therefore- 
fairly  presented  whether  the  proponents  wererequired^ 
under  the  provisions  of  section  2618,  above  quoted,  to 
l)roduce  before  the  surrogate  the  persons  named  in  the 
notice,  and  for  the  reason  that  one  of  them  was  not 
produced  and  examined,  the  surrogate  should  have 
denied  probate  to  the  will.  The  language  of  the  stat- 
ute is  plain  and  positive,  that  "all  such  witnesses, ""• 
that  is,  all  those  named  in  the  notice,  "who  are  within 
the  State  and  competent  and  able  to  testify  must  be 

so  examined." 
['J  The  ruling  that  the  statute  has  no  applicationi 

unless  the  witnesses  named  were  present  at  the 
execution  of  the  will,  is  adding  to  the  requirements  of 
the  statute,  which  no  court  has  the  power  to  do.  If 
the  surrogate  is  satisfied  that"  the  witnesses  named 
and  required  to  be  produced  and  examined  can  give 
material  evidence,  then,  as  a  matter  of  right,  the  con- 
testants can  insist  on  their  production  and  examina- 
tion, before  the  will  can  be  admitted  to  i)robate.  In 
this  respect,  the  statute  is  as  imperative  as  its  other 
provisions  requiring  that  at  least  two  of  its  subscrib- 
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in;;  witnesses  shall  be  prodaoed  and  exarninnd,  if  liv- 
ing and  within  the  jiiiisdiction  of  the  court. 

The  proceedings  relating  Fo  the  probate  of  a  will 
are  in  the  nature  of  proceedings  in  rem.  When  a  will 
is  allowed  probate  it  bec«)mes  an  instrument  affecting 
the  title  to  property,  both  real  and  personal.  It  has 
been  for  a  long  time  tlie  policy'  of  the  law  that  instra- 
menrs  of  this  character  j^hall  be  executed  with  great 
formality  and  in  a  particular  manner,  and  many  arbi- 
trary requirements  have  been  enacted  by  the  legisla- 
ture to  prevent  fraud  in  imposing  such  instruments 
upon  the  heirs  and  next  of  kin  of  deceased  persons. 

The  provisions  of  the  section  now  under  considera- 
tion are  not  novel,  and  are,  in  substance,  the  mere 
comijilation  of  previous  statutes.  By  section  10  of 
chapter  460  of  the  laws  of  18d7,  at  least  two  cf  the  sub- 
scribing witnesses,  if  not  disabled  by  age,  sickness 
or  intirmity  from  attending  before  the  surrogate,  were 
required  to  be  produced  and  examined.  By  the 
eleventh  section  of  the  same  act  theconfestanfs  against 
the  probate  could,  by  filing  with  the  surrogate  a 
request,  require  all  the  subscribing  witnesses,  if  there 
were  more  than  two,  to  be  produced  and  examined  by 
the  surrogate,  before  the  will  could  be  admitted  to  pro- 
bate. In  1841  (chapter  120),  section  II,  was  amended 
so  as  to  apply  to  all  witnesses,  whom  any  person 
interested  in  the  proof  of  the  will  shall  request  to  be 
•  •xamined,  whether  such  witnesses  be  subscribing  wit- 
nesses to  the  will  or  not,  provided  the  surrogate  before 
whom  the  proceedings  were  pending  was  satislied  that 
the    testimony  of   the  witnesses   so   requested   to   be 

examined  was  muferial. 
[*J  We  are  also  of  the  opinion  that  it  is  incumbent 

upon  the  proponents  of  the  will  to  produce  the 
witnesses  named  by  the  contestants,  and  when  pro- 
duced, the  law  imposes  upon  the  surrogate  the  duty 
to  examine  such  witnesses  relative  to  the  execution  of 
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the  will,  whether   the  contestants  be  present  or  not. 

It  is  made  the  surrogate's  diit}^,  by  a  statutory  require-  ; 

rnent,  "  to  inquire  particularly  into  all  the  facts  and  i 

circumstances,"  and  not  until  he  liimself  is  "satisfied  \ 

of  the  genuineness  of  the  will,  and  the  validity  of  its  : 

execution,   can  he  admit   it    to  probate"  {Code  Cio.  , 

Pro.  %  2fi22).  ; 

Similar  views  as  to  the  true  interpretation  which  i 

should   be  j)ut  ii.pon  the  sections  of  the  Code  which  ; 

have  been  quoted,  were  expressed   by  the  suirogate  of  ! 

the  city  and  county  of  ^'ew  York,  whose  experience  • 

in  administering   the    Jaw  relative  to  the  probate  of  i 

wills  is  very  great,  and  his  opinious  on  such  matters  j 

are  worthy  of  the   highest  .consideration  and  respect,  j 
(Matter  of  Jesse  Hoyt,   67  How.  Pr.  57;  S.  C,   suh. 

nom.  Hoyt   v.   Jackson,    2   Dem.  443).     The   question  , 

is  not   before  us  as  to  the  course  of  procedure  to  be  i 

ado[)red  in  the  surrogate's  court  as  to  the  mode  and  \ 

manner  of  producing  to  the  surrogate,  proofs  as  to  the  ] 

materialit}'^  of  the  witnesses  whom  the  contestants  may  j 

require  to  be  examined.  * 

Two   of   the   witnesses   mentioned   in   the   notice,  ] 

Achilles  and   Whiting,   were  sworn  after   the  luling  \ 

made  by  the  surrogate,  and  examined   fully  upon  the  -, 

questions  of  fact  in  issue,  both  by  the  proponents  and  .] 

contestants.     It  does  not  appear,  however,  that  Mrs.  1 

Baird,  the  other  witn^^ss,  was  per.^onally  present  before  \ 

the  surrogate,  but  she  was  within  the  jurisdiction  of  \ 

the  state  and  amenable  to  the  process  of  subpoena.  I 

She  was  one  of  the  proponents  of  the  will  for  probate,  \ 

and   ijiterested  in  having  it  established  as  the  valid  \ 

will  of  her  late   husband,  and  it  is  now  suggested  by  | 

the  respondnnts  that,  therefore,  she  was  not  a  compe-  i 

tent  witness. 

[*]  Tile  contestants,  by  demanding  her  examina-  \ 

tion,  waivf'd  all  objections  to  her  incompetenc\'  as 
against  themselves,  and  the  infant,  the  only  other  per- 
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.  son  interested  who  declined  to  produce  the  witness,  ie 

in  no  situation,  at  least  at  this  time,  to  present  that 

point  in  support  of  the  surrogate's  ruling.     The  wid- 

»  ow  and  her  daughter,  who,  by  the  terms  of  the  will, 

\  take  all  of  the  estate  of  the  decedent,  and  each  in  a  sum 

greater  than  they  would  receive  under  the  statute  of 

descent  and  distribution  if  he  had  died  intestate,  are 

interested  in  sup[)()rtiiig  the  will,  and  we   think  that 

the  daughter,  one  of  the  proponents,  cannot  raise  the 

question  that  her  mother  is  an  incompetent  witness  on 

the  ground  that  her  interest  is  hostile  to  her  own, 

[•]  On  the  hearing  the  contestants  offered  to  prove, 

and   the  same  was  rejected,  that  the  life  of  Mrs. 

Baird,  before  her  marriage  with  her  husband,  was  not 

virtuous,  and  the  same  was  rejected.     This  ruling,  we 

think,  was  correct,  as  that  question  was  not  involved 

in  the  issue. 

We  have  read  all  the  evidence  with  much  atten- 
tion, with  a  view  of  forming  a  judgment  of  (»nr  own 
upon  the  questions  of  fact  litigated  before  the  surro- 
gate, but  we  withhold  any  expression  of  our  own 
judgment  upon  those  questions,  for  the  decree  of  the 
surrogate  should  be  reversed  upon  the  question  of 
law  as  indicated.  This  is  more  proper,  for  the  reason 
that  much  of  the  evidence  ujk)!!  which  the  contest- 
ants rely  in  support  of  their  charge  of  fraud  and 
undue  influence  on  the  part  of  Mrs.  Baird,  was  given 
by  the  contestants  themselves,  and  the  wife  of  James, 
as  to  whom  the  proponents  made  the  objection  that 
they  were  incompetent  under  section  829  of  the  Code 
of  Civil  Procedure,  which  was  overruled  by  the  surro- 
gate. We  refer  to  that  part  of  the  evidence  relative 
to  the  transactions  and  communications  between  them- 
selves individually  and  the  deceased  {Greenl.  Eo. 
§§  390,  397,  399  ;  Steele  v.  Ward,  30  Hun,  655  ;  Hoi- 
comb  V.  Holcomb,  95  N.  Y.  316). 

It  will  not  be  of  advantage  to  either  party  for  the 
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court  on  lliis  appeal    to  [kiss  upon  the  many  oilier  ex-  \ 
ceprioiis  taken   by  the  contestants,  for  it  is  not  likely 

tliat  they  will  again  arise  on   the  rehearsing  in  the  \ 

precise  manner  in  which  they  were  presented   by  this  ; 
record. 

The  decree  of  the  surrogate  is  reversed,  and  the  i 

proceedings   remitted    to    the   surrogate    of    Monroe  \ 

county,  with  directions  to  proceed,  etc.,  witli  the  costs  I 

of  this  appeal  to  the  appellant,  to  be  paid  out  of  the  : 

estate.  .  • 

Smith,   P.   J.,    Haight  and  Bradley,   JJ.,  con-   I 
curred.  j 


PEOPLE,    EX   REL.   PICKARD    v.   THE    SHERIFF  ; 
OF  Chautauqua  County. 

County     Court,     Chautauqua     County,     Decem-  ; 

BKR,   188G. 

§§  2015,  et  seq.,  2031,  2043.  ■ 

HaheiiB  corpus  —What  may  he  inquired  into  on — When  validity  of  bench  « 

warrant   and   indictment,   on    which   issued,  may  he  inquired  ! 

into  Grand  jury — Powers  of — Indictment — When  not  \ 

void—  Constitutional  law — Meaning  of  "  law  '■ 

of  the  land''"'  and  ^' due  process  of  law.''''  \ 

Ttie  "law  of  the  land"  referred  to  in  article  1.  section  1,  of  the  con-  , 
stitution  of  tliis  State,  providing  tliat  "  no  ni«,'ml)er  of  this  S'atc,.  ■ 
shall  be  disfranclnsed,  or  deprived  of  any  of  the  riglits  or  privil- 
eges Sfcured  to  any  citizens  tiiereof,  unless  by  the  law  of  the  land,  * 
or  the  judgment  of  his  peers,"  is  the  general  law,  a  law  that  iuar*  < 
before  it  condemns,  which  proceeds  upon  inquiry  and  renders  judg-  \ 
ment  only  upon  trial  [']  ;j 

The  words  "due  process  of  law  "  as  used  in  the  fifth  amendment  to  • 
the  constiiulion  of  liie  United  States,  providing  tlmt  "  no  persorv  ' 
shall  be.  .  .  .  depiived  of  life,  liberty,  or  property,  without  t 
due  |)rocLss  of   law,"  mean  such   an  exercise  of  the  powers  of   tlie  ' 

i 
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government  as  the  several  maxims  of  the  law  permit,  and  sanction; 
tlii,-y  m<'!in  the  due  course  of  li-giil  proceed!  igs,  according  to  those 
"rules  and  forms  ilmt  Imve  been  established  for  the  protection  of 
private  rights,  and  tliat  if  tlie  person  be  imprisoned  by  virtue  of 
process,  there  being  error  in  the  proceeding  resnitiiig  in  that 
process,  yet,  if  the  law  is  valid,  under  which  the  proceeding  is  had 
such  im|)ris<>nment  is  not  wiiliout  due  process  of  law/'j*] 

Upon  halieus  corjiuH,  the  judge  before  wliom  it  is  returnable,  may  go 
bi-yond  the  warrant  and  return  of  a  committing  mai^istnite  in  the 
inquiry  as  to  the  validity  of  the  process;[*J  every  officer  having 
power  to  grant  a  writ  of  habeas  corpus,  may  exercise  in  the  forma 
proscribed  by  law,  all  the  powers  excrciseil  at  common  law  by  the 
Kings  Bench,  in  England,  and  the  supreme  court  of  this  Slate, [*j 
and  tile  fact  that  the  warnnt  was  issued  out  of  court  of  juris- 
diction, upon  an  indictment  found  by  a  grand  jury  thereat,  dors 
not  ciiange  the  general  rule;['J  it  merely  changes  the  rule  of  evi- 
dence and  reduces  the  number  of  matters 'subject  to  inquiry  from 
lack  of  evidence,  not  from  lack  of  power  to  make  the  inquiry,  for 
while  in  the  case  of  a  mngistrate  the  judge  may  look  into  the  evi- 
dence returned  i)y  him,  in  the  case  of  the  grand  jury  a  statute  has 
always  existed  inhibiting  the  disclosure  of  the  testimony  before  it, 
except  for  certain  purposes.  [*] 

Wheie  a  ])erson  was  imprisoned  by  virtue  of  a  bench  warrant,  regu- 
lar and  fair  upon  its  face,  issued  upon  an  indictment  found  against 
him  in  the  court  of  oyer  and  terminer,  charging  him  with  th« 
crime  of  forgery, — Ilelil,  that  to  warrant  his  discharge  upon  haheaa 
corp/a  the  warrant  and  indictment  must  be  absolutely  void,['*J  aud 
not  merely  irregular  and  voidable,  and  to  ascertain  whether  such  is 
the  case,  the  court  may  go  beyond  the  warrant  and  indictment 
upon  which  it  was  issued. ['*,'*] 

People  ».  Nevins  (1  UlU,  l.'>4);[«]  In  re  Moses  (13  Ahb.  K  G.  189);[»j 
In  re  Serafino  (0(5  flow.  Pr.  179) ;[»]  In  re  Prime  (1  Darb.  340)  ;[">]  Peo- 
pl.-  t.  Martin  (I  rark.  18:);["J  People  v.  Petrea  (92  K  F.  128).['*1 
distinguished.  Jn  re  Edymoin  (8  Uotc.  Pr.  48;?),[']  not  fol- 
lowed. 

A  grand  jury  is  defined  by  the  statute  to  be  a  body  of  men  rcttirned 
at  staled  periods  from  the  citizens  of  the  count}*,  before  a  court  of 
competent  jurisdiction,  and  chosen  by  law,  and  sworn  to  inquire  of 
crimes  committed  or  triable  in  the  county;  it  is  no  part  of  tb« 
court,  the  court  can  exist  without  it,  and  it  is  therein  a  cerlaia 
sense  under  the  instruction  of  the  court,  as  its  assistant,  but  th« 
court  has  no  control  over  it,  in  regard  to  when  or  how  long  it  may 
«it.['«] 
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A  grand  jury  is  dissolved  by  the  final  adjournment  of  the  court, I"] 
but  it  is  not  adjourned  by  a  temporary  adjournment  or  recess 
thereof,  and  an  indictment  found  during  a  recess  of  the  court  is 
not  void  by  reason  of  that  fact. ['°, "J 

A  grand  jury  has  full  control  of  every  charge  which  is  the  subject  of 
investigation  until  its  final  discharge,  and  during  the  same  session 
it  may  reconsider  its  own  actions.['*]  Aecordvigly  held,  where  a 
grand  jury  passed  upon  a  charge,  and  voted  no  bill,  and  subse- 
quently reconsidered  the  same  charge  without  lenving  the  court 
and  found  an  indictment,  that  such  an  indictment  was  noi 
void.('*J 

Section  270  of  the  Code  of  Criminal  Procedure,  which  provides  that 
the  dismissal  of  the  charge  does  not  prevent  its  being  again  sub- 
mitted to  a  grand  jury,  as  often  as  the  court  may  so  direct,  but 
that  without  such  direction  it  cannot  be  again  submitted,  does 
not  ))revent  the  resubmission  to  the  same  grand  jury  of  a  charge 
already  considered  by  it  ["J  It  seems,  that  if  such  a  direct'on  were 
necessary,  its  absence  would  be  but  an  irregularity,  and  would  not 
avoid  ac  indictment  found. ["J 

{Decided  September  2,  1886.) 

Habeas  corpus   to  inquire  into  the  cause  of  the 
detention  of  the  relator  by  the  defendant. 

The  facts  are  stated  in  the  opinion. 

Alonzo  C.  Pickard,  relator  in  person. 

Arthur  B.  Ottaway,  district  attorney,  opposed. 

Smith,  Sp.  Co.  J. — "No  freeman  shall  be  taken  or 
impiisoned  nor  will  the  kin^  pass  upon  him  or  com 
mit  liim  to  prison,  unless  by  the  judgment  of  his  |)e  rs 
or  the  law  of  the  land,"  says  Magna  Charra,  the  so 
called  great  charter  of  English  liberty,  wrung  iH)m 
king  John  by  his  barons  assembled  in  arms  on  Jime 
19,  1215,  and  violated  and  disregarded  by  him  :iud 
succeeding  kings,  each  of  whom,  when  wishing  to  do 
a  popular  thing,  confirmed  it — and   then   violated   it 
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aL!;Miri.  Nevertlieless,  grounded  ii[um  this  charter, 
thirty  two  times  contiimed  between  1215  and  1410,  the 
fahiic  of  constitutional  liberty  was  slowly  and 
patiently  erected  ;  parliamentary  institutions  nnder 
the  House  of  Lancaster,  assumed  form  and  acquired 
stie!it!;th  ;  and  thoutrh  the  promist.  of  a  regular  admin- 
istration of  the  law  was  as  often  riolafed  as  kept,  the 
ii<^lft  of  the  subject  to  its  benefits  was  never  surren- 
dered, and  at  length,  in  the  reign  of  the  first  Charles, 
it  received  further  assurance  and  confirmation  in  his 
assent  to  the  petition  of  right,  in  which  it  was  prayed, 
al*  hough  the  same  had  been  gtiaranteed  for  njore  than 
four  centuries,  that  freemen  be  imprisoned  only  by 
the  law  of  the  land  or  due  process  of  law,  and  not  by 
the  king's  command  without  anj'  charge. 

This  j)efition  was  brought  about  through  a  multi- 
tude of  outrages  against  the  guaranties  of  the  charter, 
chief  among  which  was  Darnell's  Case  (8  Car.  I.  1627) 
ill  which  the  judges  held  that  the  command  of  the 
king  was  sufficient  aiiswer  to  a  writ  of  habeas  corpus. 
This  writ  is  supposed  to  have  existed  before  Magna 
Charta,  traces  of  its  existence  may  be  found  during 
the  time  of  the  third  Edward,  and  it  appears  to  have 
been  familiar  to  the  times  of  the  fourth  Henry,  but  no 
where  does  it  appear  to  have  been  granted  against  the 
crown  or  the  officers  of  the  crowd  until  the  reign  of 
IlHiuy  VII.  The  petition  of  riglit,  however,  made 
other  answer  necessary,  upon  the  return  of  the  writ, 
than  that  the  pi  isoner  was  detained  by  special  com- 
mand of  the  crown.  Even  now  the  crown  through  its 
ministers  and  judges,  by  delays  and  evasions,  defeated 
the  object  of  the  writ  ;  it  was  absolutely  inefficaci«)US 
for  want  of  a  stringent  system  of  procedure.  What 
was  needed  was  not  a  new  right,  but  a  prom]it  and 
s^^arcliing  remedy.  England  was  denied  that  remedy 
until  May  26,  1679,  that  eventful  day  in  her  history, 
when  Charles  II  gave  his  assent,  which  he  would  have 
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gladly  withheld,  to  that  famous  measure,  known  as — 
the  Habeas  Corpus  Act — a  mnasuie  which  British 
authors  say  "extinguished  all  rescmrces  of  oppres- 
sion," yet  a  measure  that  left  in  doubt  the  extent  to 
which  and  as  to  what  matters  inquiry  might  be  had 
upon  the  return  of  the  writ. 

Sncli,  substantially,  was  the  law  of  England, 
adopted  in  1777,  by  the  first  constitutioji  of  this  State, 
and  the  constitution  of  this  State  and  that  of  the 
United  States  have  always  guaranteed  to  the  citizens, 
the  luivilege  of  this  writ,  and  our  constitution 
declares  that  no  person  shall  be  deprived  of  his  lib- 
•erty  without  due  process  of  law,*  and  "  no  member  of 
this  State"  says  the  constitution  and  bill  of  rights  as 
well  "can  be  disfranchised  or  deprived  of  any  of  the 
rights  or  i)rivileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land  or  the  judgment  of  his 
j.)eers."f  In  most  of  the  States,  our  own  among  them, 
statutes  have  been  passed,  not  only  providing  what 
courts  and  officers  may  issue  the  writ  of  habeas  cor- 
pus, but  regulating  the  practice  under  it,  but  in  all 
states  the  proceeding  retains  its  distinctive  feature 
and  meiit — that  of  a  summary  appeal  for  immediate 
deliverance  from  illegal  imprisonment.  The  statute 
■of  this  State  became  a  part  of  the  first  revision  of  our 
statutes,:):  and  with  no  important  change  now  forms  a 
part  of  the  sixteenth  chapter  of  the  Code  of  Civil  Pro- 
cedure. 

The  relator,  in  the  case  at  bar,  claiming  that  he  i» 
restrained  in  his  liberty  without  due  process  of  law, 
nor  by  the  law  of  the  land,  sued  out  a  writ  of  habeaa 
corpus,  directed  to  the  sheriff-defendant,  commanding 
bim  to  have  the  body  of  the  relator,  together  with  the 
time  and  cause  of  his  imprisonment  and  detention, 

♦  Constitvtion  of  the  United  States,  Fifth  Amendment, 
t  Constitution  of  the  btate  of  New  York,  Art.  I,  §  1. 
I  2  li.  S.  m.i,  ^21,  etsaq. 
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immediately  nffer  the  receipt  of  the  writ,  before  th« 
special  county  judge  of  the  county  of  Chatauqua,  to 
do  and  receive  what  should  then  and  there  be  consid- 
*^red  concerning  the  relator. 

The  slieriff  obeyed  the  writ  and  made  return  that 
he  had  the  relator  in  his  custody  by  virtue  of  a  bench 
warrant,  which  is  regular  and  fair  upon  its  face,  issued 
upon  an  iiulicrnifur  found  against  him,  as  is  therein 
recited,  on  Sei)tember  25,  1886,  in  the  court  of  oyer 
and  terminer  of  said  county,  charging  him  with  the 
crime  of  forgery,  and  commaFiding  his  arrest,  and  that 
lie  be  taken  before  said  court,  or  if  the  court  were 
adjourned,  his  delivery  into  the  custody  of  the  defend- 
ant-sheriff. 

The  relator,  availing  himself  of  that  provision  of 
the  Code  of  Civil  Proceduie  (§  20:j9),  tliat  permits  a 
prisoner,  produced  upon  the  retuin  (»f  a  writ  of  habeas 
corpus,-  to  deny  any  materiid  allegation  of  the  return, 
or  mnke  any  allegation  of  fact,  showing  either  that 
his  iraprisonn^.ent  or  detention  is  unlawful,  or  rhat  he 
is  entitled  to  his  discharge,  controverted  the  return, 
claiming  that  the  indi(;lnient,  by  virtue  of  which  the 
warrant  was  issued,  was  void — that  is,  he  stood  impris- 
oned without  due  process  of  law,  and  without  the 
sanction  of  Die  law  of  the  land. 

The  defendant  sheriff,  although  no  further  pleading 
seems  to  be  required  by  the  stjitnte  and  for  the  obvi- 
ous reason  that  the  relator  would  be  required  to  prove 
his  impeachment  in  any  event,  demurred  to  the  trav- 
erse, which  overruled,  he  put  it  in  issue  by  a  general 
denial. 

The  evidence  under  tlie  issue  thus  made  develoi)ea 
a  state  of  facts  the  like  of  which  has  never  had  judic- 
ial ex[)osition,  nor  can  a  similar  case  be  found  in  the 
books.  Decision  is  c:dled  for  upon  questions  upon 
which  volumes  have  been  written,  subjects  often 
before  the  courts,  yet  unsettled  except  as  applied  to 

Vol..  XI.— 12 


178  CIVIL    PROCEDURE    REPORTS. 

People  ex  rel.  Pickurd  v.  Sheriff, 

the  particular  case,  and  as  to  which  the  courts  in  many 
cases  are  at  a  difference. 

What  is  meant,  as  applied  to  this  case,  by  those 
terras  known  to  the  law  since  Magna  Charta,  and 
found  in  the  constitution,  the  terms  "  law  of  the  land," 
and  "  due  process  of  law?"  That  ascertained,  how  far, 
and  to  what  length  may  the  judge  out  of  court  go  in 
ascertaining  whether  the  process  by  virtue  of  which  a 
citizen  is  restrained  in  his  liberty  is  due  process  of  law 
or  not  ? 

A  solution  of  these  questions  was  approached  with 
considerable  embarrassment,  and  with  but  little  aid 
from  counsel,  and  after  an  examination  of  many 
authorities  it  is,  as  to  the  first  proposition,  concluded  : 
That  as  applied  to  this  proceeding,  due  process  ol  law 
and  law  of  the  land  have  one  and  the  same  meaning. 

Law  of  the  land  is  the  general  law,  a  law  that; 
[']    hears  before  it  condemns,   which  proceeds  upon 

inquiry  and  renders  judgment  only  after  trial. 
Dae  process  of  law  in  each  particular  case  means  such 

an  exercise  of  the  powers  of  the  government  as 
[']     the  settled  maxims  of  the  law  permit  and  sanction, 

— it  means  the  due  course  of  legal  proceedings 
according  to  those  rules  and  forms  which  have  been 
established  for  the  protection  of  private  rights,  and 
that  if  a  person  be  imprisoned  by  virtue  of  process, 
there  being  error  in  the  proceedings  resulting  in  that 
process,  yet  if  the  law  is  valid  under  which  the  pro- 
ceeding is  had,  such  imprisonment  is  not  without  due 
process  of  law  (Davidson  v.  New  Orleans,  96  U.  S. 
103  ;  Daniel  Webster's  argument  in  Dartmouth  College 
Case,  4  W/ieaL  618  ;  JonNSON,  J.,  4  Jd.  235  ;  Wesfer- 
velt  V.  Gregg,  12  N.  Y.  209  ;  Murray's  Lesees  v, 
Hoboken  Land  Co.,  18  How.  {IT.  S)  272-6;  Cooley's 
Const.  Lim.  437,  572 ;  Deady,  J.,  4  Fed.  Rep  899). 

The  bench  warrant  and  indictment  by  virtue  of 
which  the  relator  is  imprisoned  must  necessarily  then 
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be  void,  not  merely  irregular  and  voidable,  but  abso- 
lutely void,  or  the  relator  is  not  imprisoned  without 
due  process  of  law. 

The  learned  district  attorney,  citing  many  cases^ 
asserts  that  when  the  relator  is  held  by  virtue  of  a 
bench  warrant  a  judge  at  chambers,  upon  the  return 
of  a  writ  of  habeas  corpus,  may  not  go  beyond  the 
warrant,  nor  the  indictment  upon  which  ir  was  issued. 
Such,   however,  is  not   the  law.     Every  officer  having 

power  to  grant  a  writ  of  habeas  corpus,  has,  and 
['j    may  exercise,  in  the  forms  prescribed  by  law,  all 

the  powers  exercised  at  common  law  by  the 
Kings  Bench,  in  England,  and  the  supreme  court  of 
this  State  (People  ex  rel.  Tweed  «.  Liscomb,  60  N.  Y. 

6(57),  and  it  has  always  been  held  that  upon 
[]     habeas   corpus  the  judge  might   go   beyond  the 

warrant  and  return  of  a  committing  magistrate  in 
an  inquiry  as  to  the  validity  of  the  process  (People  v. 
Martin,  1  Park.  187).    Because  the  warrant  in  this  case 

is  issued  out  of  a  court  of  general  jurisdiction 
[']     upon  an  indictment  found  by  a  grand  jury  thereat 

does  not  change  the  general  rule.  It  simply 
changes  the  rule  of  evidence  and  reduces  the  number 
of  matters  sui)ject  to  inquiry  for  lack  of  evidence,  not 
from  lack  of  power  to  make  the  inquiry.  In  the  case 
of  the  mugistrate  the  judge  may  look  into  the  evidence 
returned  by  him  ;  in  the  case  of  the  grand  jury,  a 
statute  has  always  existed  inhibiting  a  disclosure  of 
the  evidence  before  it,  except  for  certain  purposes 
(Code  Crim.  Pro.  265-6  ;  People  ex  rel.  Tweed  v.  Lis- 
comb, supra;  People  v.  Martin,  supra). 

In  discussing  the  cases  cited  by  the  district  attor- 
ney, much  need  not  be  said.  In  Mr." Hill's  notes  (3 
Hill.  661)  cases  are  cited  holding  that  inquiry  can  not 
be  had  as  to  whether  a  crime  had  really  been  com- 
mitted, or  whether  there  was  sufficient  proof  to  war- 
rant issuing  the  process.     Mr.  Hill  does  not  pretend 
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to  say   that   inquiry  can  not  be  liad  as' to  whether 
there  was  any  proof.     Tlie  difference  between  on 
[*]     i)roof  at  all   and  sufficient   proof   is  obvious.     In 
People   V.  jSfevins    (I  IJIII,  154),   the   decision   is 
simply  that  in  respect  fo  mere  irregularities  the  rem- 
edy is  by  motion.     Tli;it  is  admitted.     The  matter 
[']     of  Moses  (13  AOb.  JV.  a  189)  has  nothing  to  do 
with  the  case.     The  habeas  corpus  was  sued  out 
after  final  judgment,  and  by  statute  (Ccx^e  Cia.  Pro.  §§ 
2016,  20;52)  in  such  a  case   the  privilege  of  the  writ  is 
denied.     The  case  of  Edymoin  (8  How.  Pr.  483)  is 
['J     a  county  court  decision  way  ba(rk  in  1852,  and  fol- 
lows no  authority  when   it  attempts  to  lay  down 
the  rule   that  records,  deeds  and  papers,  fair  on  their 
face  cannot  be  impe:ich«^d.     In   the  Serafitio  Case 
[•j     (66  Ilow.  Pr.  179)  ir  was  held,  as  it  always  nas  been, 
that  the  court  have  no  power  to  retry  questions  of 
fact.     The  matter  of  Prime  (1  Barb.  o40)  is  far  from 
authority  in  favor  of  the  proposition  of  the  dis- 
["]    trict  attorney.     In  this  case  it  is  held  :   "  If   the 
court  find  that  the  warrant  under  which  the  rela- 
tor is  imprisoned  is  prima  facit  sufficient  to  justify 
the  im[)iisonnient    and,  if,  in  looking  beyond  the  war- 
rant, and  examining  the  affidavit  upon  which  the  same 
was  issued,  it  is  satisfied  that  there  was  at  least  color- 
able proof  before  the  officer  issuing   the  warrant,  on 
which  he  might  exercise  his  judgment  in  awarding  the 
process,  that  is  as  far  as  the  court  will  go  upon  a  writ  of 
habeas  corpusP  That  is  the  law  exactly,  and  stated 
["]     to  a  nicety.     In  the  Martin  Case  (People  v.  Mar- 
tin, 1  Park.  187)  the  judge  went  bej-ond  the  depo- 
sitions,  return  and   warrant  of   the   magistrate,   and 
inquired   into  the  cause  of  commitment,  incidentally 
remarking  in  his  opinion,  (pp.  190-1)  with  his  mind 
upon  looking  into  the  evidence  before  a  grand  jury, 
speaking  of  the  McLeod  Case,*  saj's  :   "The  question 
•  PeoDle  V.  McLeod,  25  Wend.  483  ;  S.  C,  1  Hill,  a77. 
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raised  there  was  whether  after  indictment  the  court 
on  habeas  corpus  wonXiX  entertain  the  qnestion  of  guilt 
or  innocence,  and  on  that;  question  tlie  authorities 
have  been  very  uniform  that  they  would  not."     This 

goes  far  from  saying  that  for  the  purpose  of  ascer- 
["]    taining  whether  an  indictment  was  void  the  court 

would  not  go  behind  it.  The  case  of  People  d. 
Petrea  (92  N.  T.  128)  is  an  appeal  from  a  conviction, 
and  not  one  involving  the  questions  here  presented. 
If  the  defendant  in  that  case  had  sued  out  a  habeas 
corpus  after  his  conviction,  the  court  probably  would 
have  applied  the  rule  that  upon  habeas  corpus  the 
question  of  the  constitutionality  of  a  law  will  not  be 

passed  upon. 
["]        The  [)roposition  made  by  the  district  attorney 

cannot  be  law,  if  it  is,  it  should  not  be.  The  law 
was  not  so  understood  by  the  courts  in  anj'  of  the  follow- 
ing cases  :  Matter  of  Prime  (I  Barb.  340);  Peoi)le  ». 
Martin  (1  Park.  187)  ;  People  ex  rel.  Tweed  o.  Liscorab 
(60  N.  Y.  669) ;  People  ex  rel.  Frey,  Warden,  etc.  (100 
iV.  Y.  20).  Suppose  for  an  instant  that  the  district  at- 
torney had  issued  this  bench  warrant  without  an  in- 
dictment;  supi)ose  there  was-an  indictment  but  no 
evidence  of  any  kind  or  charncter,  was  before  the 
jury  ;  suppose  twelve  men  did  not  concur  in  it ; 
suppose  a  bill  had  been  presented,  ignored,  and  by 
inadvertence  signed  a  true  bill  by  the  foreman,  could 
none  of  these  facts  be  proved  upon  habeas  corpus? 
With  such  a  state  of  facts  would  an  imprisonment 
under  the  warrant  be  legal,  and  what  is  habeas  corpus 
for  but  to  relieve  from  illegal  imprisonment  % 

For  nearly  live  hundred  years,  although  Magna 
Charta  said  no  freeman  should  be  imprisoned  except 
by  the  law  of  the  land,  it  was  an  answer,  which  could 
not  be  disputed,  to  a  writ  of  habeas  corpus  directed 
against  the  officers  of  the  crown,  that  the  imprison- 
ment was  by  the  command  of  the  king.    That  answer 
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was  a  perfect  answer  until  the  people  said  in  the  Peci- 
tiort  of  Right  that  no  freeman  in  snch  manner  shonid 
be  imprisoned  or  detained.  What  did  that  mean?  It 
meant     that     tliereafter     the    judges,    when    it    was 

impeached,  must  go  beyond  the  warrant  and  com- 
[']    mand  of   the   king   and    see   whether  or  no    the 

imprisonment  was  by  due  process  of  law, — by  such 
process  as  the  settled  maxims  of  the  law  permitted 
and  sanctioned.  To  hold  that  in  this  case  no  inquiry 
may  be  had  beyond  the  warrant  and  indictment, 
inquiring  whether  they  are  void  or  not,  is  to  put  the 
law  of  this  land  back  into  those  elder  days  two  hun- 
dred years  iigo.  It  is  to  say  that  the  people,  our  sov- 
ereign power,   the  king,   may  imprison   without  due 

process  of  law. 
["*]  But   the  warrant  and  indictment  can  not  be 

invalidated,  proceeding  under  a  habeas  corpus^  by 
errors  which  oniy  render  them  irregular.  The  defects, 
to  entitle  the  relator  to  a  discharge,  must  bo  such  as 
to  render  the  process  void. 

A  court  of  oyer  and  terminer,  in  and  for  the 
county  of  Chautauqua,  convened  at  the  court  house  in 
Mayville,  September  20,  1886,  and  a  grand  jury  was 
duly  sworn  and  retired  to  the  grand  jury  room  for  the 
transaction  of  business.  On  September  23,  the  court 
adjouined  to  Saturday,  September  25,  at  11  o'clock 
in  the  forenoon.  The  justice  holding  the  court  left 
Mayville  on  tlie  23,  went  to  Fredonia,  said  county, 
and  there  remained  until  Saturday  morning  when  he 
left  for  Mayville,  arriving  there  at  11.27  o'clock  in 
the  forenoon.  During  the  absence  of  the  justice,  on 
Friday,  a  charge  of  forgery  of  a  certain  note  was  pre- 
ff^rred*  to  the  jury  against  the  relator,  witnesses  were 
examined,  and  the  jury  voted  upon  the  proposition  of 
"  Bill"  or  "  No  Bill."  Twelve  members  of  the  jury 
did  not  vote  in  favor  of  a  "Bill."  No  direction  was 
asked  for  from  the  court,  nor  did  the  court  direct  the 
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charge  to  be  again  suhinitted  to  the  jury.  Dniing 
the  examination  of  the  charge  other  notes  were 
brought  ill  question,  and  on  Saturday,  before  the 
return  of  the  justice,  at  the  instance  of  some  member 
of  the  jury,  an  inquiry  was  instituted  as  to  these  other 
notes,  and  witnesses  were  sworn,  and,  after  the  evi- 
dence was  in,  a  vote  was  again  taken  u^xin  the  ques- 
tion of  bill  or  no  bill  upon  the  charge  preferred  Fri- 
day, and  the  indictment  in  this  case  was  found,  a 
bench  warrant  issued  thereon  by  virtue  of  which  the 
relator  stands  imprisoned.  The  indictment  charges 
the  relator  with  the  forgery  of  a  promissory  note,  and 
.in  a  second  count  with  uttering  a  forged  promissory 
note. 

At  the  close  of  the  evidence  the  rehitor  asked  his 
discharge  upon  four  grounds,  the  fiist  of  which  was 
not  argued  :  1.  The  indictment  is  void  upon  its  face  ; 
2,  After  a  grand  jury  has  passed  upon  a  charge  it 
cannot  subsequently  consider  the  same  charge  with- 
out leave  of  the  court ;  8.  The  indictment  is  void  by 
reason  its  containiifg  a  count  that  never  was  passed 
upon  by  the  jury  ;  4.  That  a  grand  jury  cannot  exist 
without  an  oyer  and  terminer;  that  the  grand  jury 
stood  adjourned  during  the  adjournment  of  the  court 
from  Thursday  to  Saturday  noon. 

As  to  the  tirst  and  third  grounds.  The  indictment 
is  valid  upon  its  face,  and  questions  as  to  whether 
various  offenses  should  be  joined  in  an  indictment, 
and  whether  the  ])rosecutor  can  on  the  trial  be  com- 
pelled to  elect  under  which  count  he  will  proceed, 
cannot  be  determined  in  this  proceeding.  (People  ex 
rd.  Tweed  v.  Liscomb,  60  N.  Y.  609).  The  witness 
Preston  says,  upon  the  examinaiicm,  that,  "the 
indictment  was  found,"  and  is  must  be  assumed  that 

both  counts  were  passed  upon. 
['•]         "  A  grand  jury  "  is  delined  by  the  statute  to  be 
"a  body  of  men,  returned  at  stated  periods  from 
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the  cirizens  of  the  county,  before  a  court  of  competent 
jurisdiction,  and  chosen  by  lot,  and  sworn  to  inquire 
of  crimes  committed  or  triable  in  tlje  county."*  Note 
the  language,  "  returned  before  a  court."  All  through 
the  chapter  of  the  Code  of  Criminal  Procedure,  devo- 
ted to  the  grand  jury,  it  is  recognized  as  a  bf)dy  sep- 
arate and  distinct  from  the  court  before  which  it  is 
returned.  It  is  no  part  of  the  court,  the  court  can 
exist  without  it.  The  court  of  oyer  and  terminer  is 
composed  of  a  justice  of  the  supreme  court  without  an 
associate.  The  grand  jury  is  there,  in  a  certain  sense 
under  the  instructions  of  the  court,  for  the  purpose  of 
inquiring  as  to  crimes  and  makingits  presentments  to 
the  court.  It  is  required  after  the  court  have  advised 
it  as  to  its  duties  to  retire  to  a  private  room,  and  it 
may  there  stay  until  it  is  through  with  its  inquiries  or 
until  the  final  adjournment  of  the  court.  The  court 
have  no  control  over  it  in  regard  to  when  and  how  long 
it  may  sit.  The  court  is  the  adviser  of  the  jury  ;  the 
jury  the  assistant  of  the  court.  If,  as  the  relator 
claims,  the  jury  stands  adjourned  when  the  court 
stands  adjourned,  the  only  safe  way  for  courts  in  the 
future  is  to  call  the  jury  from  its  private  room  to  the 
court  room  just  before  every  adjournment,  even  from 
night  to  morning,  so  that  the  court  and  jury  will 
adjourn  simultaneously,  and  on  the  instant.  This  is 
not  the  practice  nor  was  it  ever,  nor  is  it  contemplated 
by  the  statute  :  Section  251  of.  the  Code  of  Criminal 
Procedure  provides :  "  The  grand  jury  on  the  comple- 
tion of  the  business  before  them,  must  be  dis- 
["]  charged  by  the  court  ;  but  whether  the  business 
be  completed  or  not,  they  are  discharged  by  the 
final  adjournment  of  the  court."  The  last  section  but 
one  before  this  requires  the  grand  jury  to  retire  to  a 
private  room,  the  next  section  relates  to  the  appoint- 

*  Code  of  Criminal  Procedure,  §  223. 
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merit  of  a  oleik  and  his  duties,  and  then  corners  tiin 
section  quoted.  For  all  the  law  provides,  the  grand 
jury  is  not  required  from  the  time  of  its  compulsory 
retirement  to  set  foot  in  the  court  until  the  completicn 
of  its  business.  If  the  grand  jury  stood  adjourned 
every  time  the  court  adjourned,  why  did  the  legisla- 
ture deem  it  necessary  to  enact  that  the  final 
adjournment  acted  as  a  discharge  of  the  jury  V  If  a 
final  adjournment  of  the  court  would  not  discharge  the 
jury,  without  an  express  statute  to  that  effect,  then  no 
adjcmrnment  of  the  court  will  adjourn  the  jury  with- 
out a  statute  to  that  effect. 

Clearly  the  indictment  is  not  void  by  reason  of  hav- 
ing been  found  during  a  recess  of  the  court. 

The  theory  of  the  law  is  that  a  bill  of  indictment  is 
prepared  by  the  public  prosecutor  and  presented  to 
the  grand  jury  to  pass  upon  it,  after  hearing  the  evi- 
dence in  support  of  the  bill.  The  jury  either  find  the 
indictment  "a  true  bill,"  or*ignore  it  and  find  it  "not 
a  true  bill "  (4  Blaclcstone  Com.  305).  The  practice, 
however,  is  for  the  district  attorney  to  inform  the 
jury  of  the  charge  to  be  investigated,  and  if  a  bill  is 
found,  to  prepare  an  indictment  such  as  the  jury  con- 
clude to  present.  The  law  gives  the  jury  full 
["]  control  of  every  charge  until  it  is  finally  dis- 
charged, and  during  the  same  session  it  may 
reconsider  its  own  actions,  and  the  law  contemplates 
that  the  jury  siiall  give  each  case  a  full  and  complete 
investigation  before  it  finally  comes  to  a  conclusion. 
See  Regina  v.  Newton,  2  Moody  &  Boh.  {Eiig.  N.  P.) 
503,  where  the  jury  was  allowed  to  find  a  second  bill 
for  the  same  offense  at  the  same  term. 

The  relator  bases  his  second  ground  for  a  discharge 
upon  section  270  of  the  Code  of  Criminal  Procedure 
which  reads  :  "The  dismissal  of  the  charge  does  not, 
however,  prevent  its  being  again  submitted  to  a  grand 
jury,  as  often  as  the  court  may  so  direct.     But  with- 
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out  such  direction,  it  can  not  be  again  submitted." 
In  view  of  the  theory  and  practice  already  alluded  to, 
l^iis  section  was  not  intended  to  apply  to  the  same 
grand  jury,  it  has  reference  to  the  future.  There  is 
no  adjudicated  case  giving  construction  to  this  section. 
The  case  of  People  v.  Lynch,  blindly  reported  in  20 
JV.  Y.  Weekly  Big.  9,  came  up  in  a  different  way  than, 
this  and  the  point  is  not  decided. 

Moreover,  if  the  statute  contemplates  a  re-submis- 
eion  of  a  charge  at  the  same  grand  jury,  would  it  be 

aught  but  an  irregularity,  a  departure  from  the 
['•]   form  or  mode  prescribed  by  the  Code,   to  again 

submit  a  charge  without  the  direction  of  the  court. 
Is  the  case  not  covered  by  section  684  which  provides 
that  ''Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  Code,  in  respect  to  any  pleading  or 
proceedings,  nor  an  error  or  mistake  therein,  renders 
it  invalid,  unless  it  have  actually  prejudiced  the 
defendant,  or  fend  to  his  prejudice,  in  respect  to  a 
substantial  right."  Where  is  the  substantial  right  in 
this  case  ?  The  statute  does  not  jjrescribe  or  contem- 
plate that  a  person  charged  before  the  grand  jury 
shall  have  notice  of  an  api)licati()n  to  the  court  for  an 
order  directing  it  to  be  again  submitted  after  once 
being  dismissed.  If  he  have  no  notice  his  constitu- 
tionnl  rights  as  a  citizen  are  not  infringed  upon. 
Without  notice  to  him,  if  an  order  of  resubmission  be 
granted,  an  indictment  and  a  warrant  issued,  that  war- 
rant and  that  indictment  are  still  due  process  of  law 
(Ha[)py  -y.  Mosher,  48  N.   Y.  313). 

Lawful  cause  for  the  imprisonment  and  restraint 
of  the  relator  is  shown,  and  an  order  will  be  made,  he 
being  entitled  to  be  bailed,  fixing  the  amount  of  bail 
at  $1,000,  in  the  meantime  remanding  the  relator  to 
the  custody  of  the  sheriff-defendant. 
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GANNON  AND  Another  v.  MYARS. 
I 

'  Supreme  Court,  First   Department,   New  York 
County,  Special  Term,  November,  1886. 

§§461,  488,  721  subd.9. 

Mitnomer. — Remedy  qf  defendant  sued  by  wrong  name. —  When  defect 
not  cured  by  judgment. 

The  remedy  of  a  person  sued  by  a  name  not  his  own  is  not  by 
demurrer,  but  by  answer. 

The  verdict  or  judgment  in  an  action  will  not  cure  a  defect  in  the 
name  of  ii  defendant,  unless  the  correct  name  of  the  party  has  once 
been  riglitly  stated.  ^ 

Where  the  summons  and  complaint  in  an  action  against  a  person 
designated  therein  as  ''Abraliam  Myars,  first  name  being  fictitious 
as  full  name  is  unknown  to  plaintiff,"  was  served  on  one  Alexander 
M.  Cliristalar, — Held,  that  in  case  of  default  in  pleading,  the  only 
judgment  that  could  be  entered  would  be  against  Myars,  and  no 
execution  on  tiiat  judgment  would  run  against  said  Cliristalar 
unless  his  real  name  be  Myars;  ihiit  a  demurrer  by  Cliristalar  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  agalmt  him  was  frivolous. 

{Decided  Notemher,  1880.) 

Mojtion  by  defendant  for  judgment  on  demurrer  to 
complaint  as  frivolous. 

The  summons  and  complaint  in  this  action  were 
served  upon  one  Alexander  M.  Crisfalar,  but  the 
defendant  was  designated  therein  as  follows  :  "  Abra- 
ham Myars  (lirst  name  being  fictitious,  as  full  name 
is  unknown  to  plaintiff):"  The  person  so  served 
appears  specially  in  the  action  and  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state  facts 
4Bufficient  to  constitute  a  cause  of  action  against  him. 
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Charles  BuXldey  Iluhbell,  for  plaititiff  and  motion,  j 

Frank  N.  0' Brian,  for  Alexander  N.  Cristalar,  | 
opposed.  .  j 

Bartlett,  J. — The  complaint,  which  is  entitled  as] 
above,  sets  out  a  good  cause  of  action  against  the-, 
defendant.  A  special  notice  of  appearance  has  beeril 
put  iu  for  Alexander  M.  Cristalar,  stating  that  he  i»\ 
the  person  upon  whom  the  summons  was  served,  i 
Alexander  M.  Cristalar  has  also  interposed  a  demurrerJ 
upon  the  ground  that  the  complaint  does  not  state  fact»^ 
sufficient  to  couKtiture  a  cause  of  action  against  him.l 
In  this  he  is  q\iite  correct,  unless  he  is  identical  vvith^ 
the  defendant  Myrs.  The  plaintiff  now  moves  for| 
judgment  on  the  demurrer  as  frivolous.  j 

Section  4nl  of  the  Code  of  Civil  Pi-oredure  permits-! 
a  plaintiff  who  is  ignoiant  of  the  name  or  part  of  the; 
name  of  a  defendant  to  designate  that- defendant  by  a^ 
fictitious  name,  or  by  as  much  of  his  name  a^  is  known..; 
The  plaintiff  here  professes  to  know  that  the  surname] 
of  the  defendant  is  Alyars  and  his  suit  must  stand  or\ 
fall  by  the  correctness  of  his  position  in  that  respect  ;i 
for  a  verdict  or  a  judgment  will  not  enre  the  defectv 
uidess  the  correct  name  of  the  party  has  once  beea^ 
rightly  stated  (Code  Civ.  Pro.  §  721,  subd.  9). 

In  case  of  a  default  in  pleading  the  only  judgment : 
that  could  be  entered  would  be  against  Myars,  aiid  no  i 
execution  on  that  judgment  could  run  against  the  j 
Alex.  M.  Cristalar,  who  has  specially  appeared  and  \ 
demurred  herein,  unless  his  real  name  be  Myars.  Ifi 
there  has  been  a  misnomer  the  defendant's  remedy  \&i 
by  answer;  under  the  circumstances,  the  demurrer  by; 
Cristalar  presents  no  defense. 

There  must  be  judgment  for  the  plaintiff,  with: 
leave  to  defendant  to  answer,  if  so  advised,  on  pay-' 
ment  of  $10  costs  of  motion.  i 
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WHJTTAKER   v.  THE  NEW  YORK   AND  HAR- 
LEM  RAILROAD  COMPANY. 

Superior  Court  oftiik  City  of  New  York,  Special 
Term,  November,  1886. 

§66. 

Attorney's  lien — When  attaches  to  ju figment  and  proceeds  thereof — When 

not  affected  by  settlement  between  the  jxirties —  When  satisfaction 

of  judgment  set  aside  because  of 

Under  the  Code  of  Procedure,  the  lien  of  an  attorney  for  compensa- 
tion did  not  exist  before  verdict  or  judgment,  except  on  th« 
papers  in  his  hands,  and  it  was  only  in  the  case  of  a  settlement, 
privately  eflFected  hctween  the  parties.  witl\,the  design  of  defraud- 
ing the  attorney,  that  the  court  would  insist  upon  tlie  payment  to 
him  of  at  least  the  taxable  costs  before  granting  a  discontinuanco 
of  the  action,  or  leave  to  servo  a  suj)plemental  answer  showing  set- 
tlement ;  the  Code  of  Civil  Procedure  as  originally  passed,  did  not 
change  the  law  upon  this  point,  but  the  amendment  of  section  60 
thereof  in  1879,  for  the  first  time  gave  to  every  attorney  and  coun- 
sellor, from  the  commencement  of' an  action,  or  the  service  of  an 
answer  containing  a  counter-claim,  a  lien  upon  his  client's  cause  of 
action  or  counter-claim,  which  attaches  to  a  verdict,  report,  decis- 
ion or  judgment  in  his  client's  favor,  and  the  proceeds  thereof 
into  whosoever's  hands  they  may  come,  and  which  cannot  be 
affected  by  any  settlement  between  the  parties  before  or  after  judg- 
ment.['] 

Th(!  lien  of  a  plaintiff's  attorney  extends  to  the  whole  of  the  compen- 
sation to  which  he  is  entitled  for  his  services,  whatever  they  may 
be,  but  the  lien  is  upon  tiie  actual  cause  of  action,  and  not  upoa 
the  one  alleged  in  the  complaint.  ['] 

The  attorney's  lim  given  by  section  66  of  the  Code  of  Civil  Proced- 
ure attaches  in  every  action,  and  the  rule  that  a  personal  caus* 
of  action  founded  upon  a  tort  is  not  assignabio,  cannot  b« 
invok«'d  to  defeat  the  legitimate  claim  of  an  attorney  for  which  ho 
has  a  lien.['] 

The  extent  of  the  compensation  of  an  attorney  for  his  services  it 
governed  by  the  agreement  existing  between  him  and  his  client, 
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which  may  be  either  expressed  or  implied,[*]  but  the  courts  exer- 
cise a  strict  supervision  over  such  contracts,  and  whenever  a  con- 
tract between  an  attorney  and  his  client  gives  benefits  or  advan- 
tages to  the  attorney,  the  court  will  scrutinize  it  with  C!ire;[*j 
all  pi-esumptions  are  in  favor  of  the  client  and  against  the  propri- 
ety of  the  transaction,  and  the  burden  rests  upon  the  attorney  to 
show  by  extrinsic  evidence  that  all  was  fair  and  just,  and  that  tlie 
client  acted  understandingly,['j  but  where  such  facts  are  shown 
the  contract  must  be  upiield  and  enforced,  although  by  it  the 
attorney's  componsatio'n  may  have  been  made  contingent  upon 
success,  and  j)ayable  out  of  tiie  proceeds  of  the  litigation. [^J 

Fowler  v.  Callan  (9  iV.  Y.  Civ.  Pro.  384),  followed ;[']  Cougldin  v. 
N.  Y.  C.  &  n.  R.  R.  Co.  (71  N.  T.  44!i);  [^j  Tuttle  v.  Village  of 
Cortland  (31  N.  T.   Weekly  Dig.  528), ['«J  distinguished. 

Where  an  attorney  was  retained  as  counsel  for  the  plaintifl  in  an 
action  for  damages,  for  personal  injuries,  and  as  such  tried  the 
case    which    resulted    in    a   verdict    in  favor  of  the  plaintiff  for 

.  $10,000,  and  thereafter  was  substituted  as  attorney  for  such 
plaintiff  in  the  place  of  liis  previous  attorney  of  record,  and  previ- 
ous to  such  substitution,  it  was  agreed  betweeen  iiim  and  the 
plaintiff  and  the  attorney  of  record,  that  he  should  receive  as  com- 
pensation for  his  services,  one-half  of  the  sum  recovered  and  the 
whole  of  the  costs  of  the  action  and  interest  thereon  from  ti>e  date 
of  recovery,  and  he  gave  due  notice  of  such  lien  to  the  attorneys 
for  the  defendant,  and  the  defendant  thereafter  settled  with  the 
plaintiff  by  paying  him  $:5,500;  but  both  parties  in  making  such 
settlement,  expressly  excepted  tiie  claim  of  the  attorney  therefroni, 
— Beld,  that  as  the  attorney  did  not  obligate  himself  to  pay  t lie 
costs  and  expenses  of  tlie  litigation,  and  in  no  manner  stirred  up 
strife  and  induced  litigation,  the  agreement  for  compensation 
was  not  void  under  any  law  now  in  force  relating  to  the  doctrine 
of  champerty  and  maintenance  ;[*]  and  there  being  no  sug^f  siion 
of  fraud,  and  many  and  valuable  services  having  been  pertormed, 
said  agreement  was  a  fair  one;["'J  that  as  it  was  such  between  the 
attorney  and  his  client,  the  defendants  in  the  action  could 
not  claim  the  contrary ;["]  tliat  such  attorney  had  a  lien -ui  the 
judgment  for  the  amount  of  his  f  •es,['4J  and  was  entitled  to  have  a 
satisfaction  of  judgm.-nt  set  aside  so  far  as  it  applied  to  his  litn, 
and  to  proceed  with  the  action  for  the  enforcement  thereof. ['«J 

Where  a  case  is  settled  before  final  judgment,  the  attorney  who  has 
alien  upon  the  cause  of  action  for  iiis  compensation,  while  he 
need  no  longer  prove  fraud  or  collision,  must  go  on   with  the  liii- 
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^Hiiuri  until    linul  jurigrnent ;  nnd   the  dffcnilant  cannot  be  com- 
|n  iKti  to  pay  l>y  »  mere  order.]'*] 
(Drfidt-d  Hocember  3,  1886.) 

'  iNJolioii  hy  Clijiuiicey  8.  Troax,  attorney  for  plaint- 
ill,  to  vacate  sutisfuctiou  of  jii(l<^ment,  etc. 

The  opinion  states  tlie  facts. 

Vhauncey  S.  Truax  and  Chauncey  Shaffer^  for  the- 

nioiimi. 

Andersond:  Rowland^  for  the  defendant,  opposed.^ 

Frkedman,  J. — This  is  a  motion  made  by  Chaun- 
cey 8.  Truax,  attorney  for  the  pjaintiff  lierein,  for  an 
order  vacating  and  setting  aside  the  satisfaction  of  th& 
judgment  for  $10,046.73  entered  herein  March  24^ 
1884,  in  favor  of  the  i)hiintiff  and  against  the  defend- 
ant, and  for  other  and  further  relief.  The  satisfaction 
took  place  upon  a  satisfaction  piece  executed  by  the- 
plaintilf  jjiuporting  to  have  been  executed  August  4, 
1886,  and  filed  in  the  office  of  the  clerk  of  this  court 
October  7,  1886. 

The  pji{)ers  submitted  on  both  sides  are  quite  volu- 
minous, but  there  is  no  substantial  conflict  as  to  the 
material  facts  which,  briefly  slated,  areas  follows,  viz.  : 

The  jiction  was  brought  by  the  plaintiff  to  recover 
dam;iges  for  a  personal  injury  in  consequence  of  hav- 
ing bet-n  run  over  by  a  car  of  the  defendant.  Truax 
w;is  n(»t  I  he  attorney  who  bi ought  the  action.  He  was 
ivuiiiied  as  counsel  during  the  pendency  of  the  litiga- 
tion, and  as  such  he  tried  the  case.  The  trial  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $^1U,()0(),  upon 
uhirh  a  judgment  was  entered  March  24,  1884,  for 
^10,640.73. 

•  On  that  day,  and  before  the  entry  of  the  judgment^ 
Truax,  by  agreement  with  the  attorney  then  of  record 
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-and  with  the  i)Iaintiff,  was  duly  substituted  as  attor-  ■ 
ney  of  record,  and  from  that  time  on  he  acted  as  the  , 
attorney  and  counsel  of  the  plaintiff  in  the  proceedings  ] 
hereinafter  referred  to,  and  was  recognized  as  such  by  ^ 
1he  defendant.  As  such  he  entered  the  judgment  ^ 
iilready  spoken  of.  About  a  month  thereafter  the  | 
defendant,  upon  voluminous  affidavits,  moved  to  set  ^ 
aside  the  verdict,  to  vacate  the  judgment,  and  for  a  \ 
jiew  trial,  upon  the  ground  of  surprise  at  the  trial.  \ 
This  motion  was  denied  October  11,  1884.  From  the 
order  denying  the  same  defendant  appealed,  but  the  ; 
.general  term  affiimed  the  order.  The  defendant  also  j 
perfected  an  appeal  from  the  judgment,  but  after  | 
argument  the  judgment  was  affirmed  by  the  general  ; 
term  in  February,  1885,  with  costs.  The  defendant  1 
thereupon  perfected  an  appeal  to  the  court  of  nppeals  ; 
from  the  judgment  entered  on  the  verdict,  and  from  ! 
the  judgment  of  the  general  term  affirming  the  first  \ 
judgment,  and  this  appeal  is  still  pending.  ] 

For  all  the  services  thus  rendered,  Truax  never 
received  any  compensation.  It  was  agreed,  however,  ^^^ 
between  him  and  the  plaintiff  and  the  attorney  in  j 
whose  place  and  stead  he  had  been  substituted,  that  | 
his  compensation  for  his  services  in  the  action  should  j 
be  fixed  at  the  sum  of  $5,000,  which  was  one-half  of  i 
the  verdict,  and  that  in  addition  he  should  have  th<^  \ 
whole  of  the  costs  of  the  action  and  interest  on  the  : 
total  amount  coming  to  him  from  March  24,  1884. 

On  November  22,  1884,  Truax  caused  to  be  duly  i 
served  upon  the  defendant  and  its  attorneys  a  notice  ; 
stating  that  he  had  an  interest  in  and  lien  upon  the  "] 
judgment  to  the  extent  of  one-half  thereof,  besides  the  j 
costs  of  the  action,  and  warning  them  against  making  ;j 
an}"-  settlement  or  compromise  without  his  knowledge  ] 
or  consent.  \ 

After  he  service  of  this  notice  Truax  h»^ard  f)f  sev-  ' 
oral  attempts  made  on  behalf  of  the  defendant   to 
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bring  about  a  settlemeut  with  the  plaintiff,  and  h« 
thereupon,  on  or  about  August  1,  1885,  caused  to  be 
duly  served  upon  the  defendant  and  its  attorneys  of 
record  a  second  notice,  which  stated  that  he  had  an 
interest  in  and  lien  upon  the  judgment  to  the  extent 
of  $r),()0(),  with  interest  thereon  from  March  24,  1884, 
and  of  the  costs  inserted  in  the  judgment,  aniounting 
to  $600,  with  interest  tliereon  from  March  24,  1884, 
and  which  warned  them  against  making  any  settle- 
ment or  compromise  without  his  knowledge  or  con- 
sent. 

Notwithstanding  the  service  of  these  notices  the 
defendant  i)ersisted  in  attempts  to  settle  with  the 
plaintiff  directly,  and  the  final  result  was  that  the 
plaintiff,  eventually,  in  consideration  of  S3,500  paid  to 
him,  executed  and  delivered  to  the  defendant,  with- 
out the  knowledge  or  consent  of  Truax,  a  satisfaction 
piece  of  the  judgment.  This  satisfaction  piece  pur- 
ports to  have  been  signed  and  acknowledged  by  the 
plaintiff  on  August  4,  1880,  but  it  was  not  filed  until 
October  7,  1886. 

.  It  is  now  shown  by  the  affidavit  of  the  plaintiff 
and  his  wife  that,  in  making  this  settlement,  the 
plaintiff  intended  to  release  to  the  defendant  only  his 
interest  in  the  judgment  ;  that,  at  the  time  of  making 
it,  the  i)Inintifl"  in  the  most  unequivocal  terms  stated 
to  the  agents  of  the  defendant  who  negotiated  the 
settlement,  that  he  would  only  make  it  subject  to 
whatever  interest  or  lien,  Truax,  as  his  at4orney,  might 
have,  and  that  he  finally  made  it  upon  the  assurance 
of  said  agents  that  Truax's  inteiest  would  be  respected 
and  taken  care  of  by  the  defendant. 

Upon  the  argument  of  the  motion,  the  learned 
counsel  for  the  defendant  c<mceded  that  Truax  had  an 
interest  in  the  judgment  which  the  court  would  pro- 
tect, but  the}'  strenuously  contended  that  defendants' 
liability  for  such  interest  extends  only  to  the  reasoa- 
i  Vol.  XI.— 13 
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able  value  of  the  services  rendered  by  Truax  as  attor- 
ney ;  that  the  agreement  between  him  and  the  plaint- 
itf  was  void  as  against  the  defendant  under  the  rules 
••elating  to  champerty  and  maintenance  ;  and  that  the 
amount  claimed  by  him  was  unreasonable. 

This  contention   calls   for   a  determination  of  the 
precise   nature,   character    and    extent    of    the  said 

interest. 
[']  As  shown  by  me  in  McCabe  v.  Fogg,*  the  lien 

of  an  attorney  for  compensation  did,  under  the 
old  Code,  not  exist  before  verdict  or  judgment  except 
on  the  papers  in  his  hands,  and  it  was  only  in  the  case 
of  a  settlement  privately  effected  between  the  parties, 
with  the  design  of  defrauding  the  attorney,  that  the 
court  could  insist  upon  the  payment  to  him  of  at  least 
the  taxable  costs  before  granting  a  discontinuance  or 
leave  to  serve  a  supplemental  answer  showing  settle- 
ment. The  Code  of  Civil  Procedure,  as  originally 
passed,  did  not  change  the  law  upon  this  point,  as  it 
then  stood,  and  Quincy  v.  Francis  (5  Abb.  N.  C.  286) 
is  simply  a  decision  lo  this  effect.  The  amendment  on 
Bectioii  66  of  the  Code  of  Civil  Procedure,  passed  in 
1879,  for  the  fifsit  time  gave  to  every  attorney  or  coun- 
sellor, from  the  commencement  of  an  action,  or  the 
service  of  an  answer  containing  a  counter-claim,  a  lien 
apon  his  client's  cause  of  action  or  counter-claim  which 
attaches  to  a  verdict,  report,  decision  or  judgment  in 
his  client's  favor,  and  the  X'roceeds  thereof,  in  whoso- 
ever hands  they  may  come,  and  vs^hich  cannot  be 
affected  by  any  settlement  betvreen  the  parties  before 

or  after  judgment. 
[']  Tiie  lien  of  a  plaintiff's  attorney  extends  now 

to  the  whole  of  the  compensation  to  which  he  i» 
entitled  for  his  services,  whatever  that  may  be  (Albert 


2  If.  T.  Monthly  Law  Bui  71. 
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Palmer  Co.  v.  Van  Orden,  64  How.  Pr.  79),*  whicb 
statement  must  be  taken,  however,  with  the  qualifica- 
tion that  the  lien  is  upon  the  actual  cause  of  action, 
and  not  upon  the  one  alleged  in  the  complaint  (S.  C, 

4iV.  Y.  CU.  Pro.  44,  89)  t 
[*]  Mor  does  section  0(3  apply  only  to  actions  on 

contract.  It  gives  a  lien  in  every  action.  This 
being  so,  the  rule  that  a  personal  cause  of  action 
founded  upon  a  tort  is  not  assignable,  can  no  longer 
be  invoked  to  defeat  the  legitimate  claim  of  an  attor- 
ney for  which  he  has  a  lien. 

Having  a  lien  under  all  circumstances  for  his  legiti- 
mate claim,  it  becomes  necessary  to  consider  to  what 
extent  the  attorney  of  a  plaictitt  can  make  a  claim  for 

compensation  which  the  law  will  uphold. 
[*]  The  extent  of  the  compensation  of  an  attorney 

for  his  services,  is  governed  by  the  agreement 
existing  between  him  and  the  client,  which  may  be 
either  express  or  implied.  Formerly  an  attorney  was 
under  a  disability  so  to  contract.  This  disability  was 
removed  by  the' old  Code,:|:  aiid  thereupon  attorneys 
were  left  free  to  contract  with  their  clients  as  to  their 
compensation  beyond  the  allowances  given  by  statute. 
The  freedom  so  to  contract  was  continued  by  section 

66  of  the  Code  of  Civil  Procedure. 
[']  Notwithstanding  these  facts,  the  courts  exer- 

cise a  strict  supervision  over  such  contracts. 
AVhenever  a  contract  between  an  attorney  and  his 
client  gives  benefits  or  advantages  to  the  attorney,  the 

♦  bee  also  Code  of  Civ.  Pro.  §  66;  Coster  v.  Greenpoint  Ferry  Co., 
6  K  T.  Civ.  Pro.  146;  In  re  Kna|.p,  85  N.  T.  284;  Lewis  r.  F^ay,  10 
JV^,  r.  Weekii/  Dig.  44;  Willier  v.  Baker,  24  Him,  24;  Jei)ki;.8  v. 
Adams.  22  /«/.  «00;  Sdiwariz  r.  Seliwarfz.  21  l<i.  83. 

t  Tlio  decisidii  reported  in  4  2f.  Y.  Civ.  Pro.  41,  i«  by  the  general 
terra  of  the  New  York  tiipeiior  court,  and  n  odified  that  of  tlie 
special  term  reiwrfed  in  64  Uoto.  Pr.  79. 

X  Code  of  Procedure  §  i?0.\  «u:d  Coue  of  1848,  §  258. 
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^ourt  will  scrutinize  it  with  care.  All  presumptions 
are  in  favor  of  the  client,  and  against  the  projjriety  of 
the  rrnnsaclion,  and  the  burden  isnpon  the  attorney  to 
sliow,  by  extrinsic  evidence,  that  all  was  fair  and  just, 
and  that  the  client  acted  nnderstandingly  (Height  v. 
Moore,  37  N.  Y.  Super.  Ot.  [5  /.  &  8.'\  161,  and  cases 

there  cited  ;  Allison  -y.  Slieeper,  9  Daly^  36")). 
[«J  But  where  an  attorney  does  show  that  all  was 

fair  and  just,  and  that  the  client  acted  under- 
standingly,  the  contract  must  be  upheld  and  enforced, 
although  by  it  the  attorney's  compensation  mny  have 
been  made  contingent  u[)on  success,  and  payable  out 
of  the  proceeds  of  the  litigation  (Porstman  ^.  Schult- 
ing,  35  Hun,  604,  and  cases  there  cited  ;  Fowler  v.  Cal- 

lan,  9  N.  Y.  CU.  Pro.  384). 
[']  In    the    case    last    referred    to,    the   court   of 

appeals  of  the  State  of  New  York  went  so  far  as  to 
hold  that  an  attorney  ma.y  now  not  only  agree  with 
his  client  that  his  compensation  shall  be  contingent 
upon  his  success  and  pnyable  out  of  the  proceeds  of 
the  litigation,  but  that  he  may  also,  without  violating 
the  statute  relating  to  champerty  and  maintenance,* 
agree  to  assume  all  costs  and  expenses  of  the  litiga- 
tion, and  indemnify  his  client  against  them,  as  long  as 
he  did  not,  by  the  promise  of  such  an  agreement,  or 
by  the  agreement,  stir  up  the  strife  and  induce  the 

litigation, 
n  Coughlin  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (71  N. 

Y.  443),  upon  which  the  defendant  in  the  case  at 
bar  strongly  relies,  was  a  case  which  arose  before  th» 
amendment  of  section  66  of  the  Code  of  Civil  Proced- 
ure, in  1879,  and  in  which  it,  moreover,  conclusively 
appeared  that  the  agreement  of  the  attorney  had 
induced  the  client  to  place  the  claim  into  the  hands  of 
the  attorney  for  prosecution.  It  is  clearly  distinguish- 
able from  the  case  before  me. 


*  Code  Civ.  Pro.  §§  74,  et  aeq. 
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[*]  In  the  case  at  bar  the  complaining  attorney  is 

not  the  attorney  who  commenced  the  acticm,  nor 
had  he  any  interest  in  if  at  that  time.  No  collusion 
between  Jiim  and  the  attorney  who  bronght  the  actioQ 
is  even  suggested.  By  his  agrenm^nt  he  did  not  obli- 
gate himself  to  assume  the  costs  and  expenses  of  the 
liiigation  and  to  hold  the  client  harmless.  He  stirred 
up  no  strife  and  induced  no  litigation.  It  is  clear, 
tht  refore,  that  the  pgreement  is  not  void  under  any 
rule  still  in  force,  re  ating  to  the  doctrineof  champerty 

and  maintenance. 
["]  But  the  question  still  remains  whether,  under 

all  the  circumstances,  the  agreement  was  a  fair 
one.  Upon  this  point  it  appears  that  the  agreement, 
madf?  wirh  him  coiu-eining  i!is  roni pen-nation  was  made 
by  the  client,  with  the  sanction  of  the  attorney  then 
of  record:  that  the  client  has  never  complained  of 
any  unfairness,  but  has  steadily  insisted,  and  still 
insists,  that  the  said  con)i)laining  attorney  is  entitled 
to  the  whole  of  the  compensation  secured  to  him  by 
the  agreement.  Under  these  circumstances,  and  in 
view  of  the  many  valnable  services  successfully  ren- 
dered by  said  attorney,  I  cannot  see  how  the  court  can 

pronounce  the  agreement  an  unfair  one. 
["]  If,  then,  the  agreement  wjis  a  fair  one  between 

attorney  and  client,  how  can  the  defendant  claim 
the  contrary  ?  There  is  neither  authority  nor  princi- 
plH  for  such  a  claim.  As  already  shown,  section  66  of 
the  Co<ie  of  Civil  Procedure  expressly  provide?  that 
the  compensation  of  an  attorney  or  counsellor  at  law 
for  his  services  is  governed  by  agreement,  express 
or  implied.  To  that  extent  he  has  a  lien.  To  nphold 
the  contention  of  the  defendant,  the  court  would  have 
to  say  that,  though  there  may  be  one  agreement 
between  attorney  and  client  as  to  the  attorney's  com- 
pensation, which  is  in  all  respects  fair,  the  court  may 
make  another  and  different  one  between  the  attorney 
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and  the  defendant,  whenever  the  defendant  sees  fit  to 
settle  with  the  plaintiff,  without  the  knowledge  or  con- 
sent of  the  attorney.  If  this  can  ever  be  done,  it  cer- 
tainly cannot  be  done  in  a  case  like  the  present,  in 
which  the  defendant  settled  in  the  face  of  express 
notice,  and  subject   to   the  rights  of  the  attorney,  the 

full  extent  of  which  were  made  known. 
['•]  In  this  connection  reference  should  be  rjode  to 

the  reasoning  of  the  court  at  general  terra,  in  Tut- 
tle  ».  Village  of  Cortland  (21  JV.  Y.  Weekly  l)ig.  528), 
which  has  been  cited  by  the  defendant,  but  which 
does  not  support  defendant's  contention.  It  was 
there  said  that  section  G6  of  the  Code  of  Civil  Proce- 
dure is  not  desi-gned  to  prevent  litigants  from  fairly 
composing  and  settling  their  suits  without  the  assent 
of  their  attorne3^s,  but  simply  to  })rotect  attorneys 
from  being  deprived  of  their  compensation  by  settle- 
ments which  deprive  (hem  of  the  means  to  recovei' 
their  compensation.  But  this. was  said  concerning  a 
settlement  which  in  nowise  impaired  or  imperiled  the 
attorney's  lien  ui»qn  the  judgment.  The  attorney 
claimed  but  §243.53.  By  the  terms  of  the  settlement, 
the  good  faith  of  which  was  not  impugned,  the  sum  of 
$1,112.53  was  agreed  to  be  paid  at  a  future  period,  and 
upon  that  the  lien  of  the  attorney  remained.  It  was 
for  these  reasons  tliat  it  was  held,  and  very  properly 
held,  that  the  attorney  had  no  right  to  have  the  set- 
tlement set  aside, 
["]  The  examination  so  far  made  fully  establishes 
that  the  complaining  attorney  had,  at  the  time  of 
the  satisfaction  of  the  judgment,  an  interest  in  and  lien 
upon  the  judgment  to  the  extent  of  $5,646.73,  with 
interest  thereon  from  March  24,  1884  ;  that  the  defend- 
ant nf)tonly  had  constructive  notice  under  sec^tion  66  of 
the  Code,  of  the  existence  of  a  lien,  for  every  person  is 
presumed  to  know  the  law,  but  also  had  actual  notice 
of  the  precise  amount  of   the  li«  n  ;  and   that  conse- 
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quently  the  satisfacrion  of  tlie  judgment  was  in  viola- 
tion of  tlie  ri<;lits  of  said  attorney.  Moreover  it  was 
further  shown  that  the  said  attorney  also  liolds  in  his 
own  right  an  absolute  assignment  to  him  by  the 
plaintiff  of  one-half  of  the  verdict  and  of  all  the  costs 
of  the  action,  and  that  the  plaintiff  is  wholly  insolvent. 
Under  these  circumstances  the  attorney  must  be 
protected  to  the  full  extent  of  his  rights  in  the  premi- 
ses, and  the  only  remaining  question  is  as  to  the  man- 
ner in  which  it  shall  be  done. 

As  pointed  out  in  McCabe  v.  Fogg*  the  amendment 
of  section  66  of  the  Code,  passed  in  1879,  though  giving 
a  more  e"xtensive  lien,  provided  no  new  remedy  for  the 
enforcement  of  the  lien.  In  order  to  enforce  it,  there- 
fore, in  the  case  of  a  settlement  before  final  judg- 
["]  ment,  the  attorney,  while  he  n^ed  no  longer 
prove  fraud  or  collusion,  must  go  on  with  the  liti- 
gation until  final  judgment,  as  under  the  former 
practice.f  The  defendant  cannot  be  compelled  to  pay 
by  a  mere  order.  To  the  same  effect  are  Porstman  ». 
Schulring  (35  IIuJi,  504),  and  Albert  Pulmer  Co.  v. 
Van  Orden  (64  IJow.  Pr.  79  ;  as  modified  in  4  N.  Y. 
Civ.  Pro.  44). 

How  this  practice  probably  originated  was  pointed 
out  by  Earl,  J., in  delivering  the  opinion  of  the  court 
of  ai)peals  in  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.   R.  Co. 

(71  a;   F.  44:0- 
["]  My  final  conclusion  is  that  the  satisfaction  of 

the  judgmetit  must  be  vacated  and  set  aside  except 
as  to  the  sum  of  $^5. 000  released  by  flie  plaintiff,  by 
virtue  of  his  settlement,  and  tluit  Mr.  Truax,  as  attor- 
ney of  the  plaintiff,  must   be  left  at   liberty   to  ])r()se- 

■*2  N.   Y.  Month! !/  Law  Dul.  71. 

t  Tlio  attorney  berore  proci-ediiig  in  tho  action  for  tlie  purpose  of 
■•nforcinff  his  lien  must  st'cure  leave  of  court,  Tullis  v.  Buslinell,  65 
How.  Pr.  405;  Gotldanl  v.  Trenl)iitli,  24  Hun,  182;  Coster  v.  Grcea- 
point  Ferry  Co.,  5  N.  Y.  Cic.  l^o.  188. 
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t/ute  tlie  appeal  still  pending  in  the  court  of  appeals^ 
and,  in  the  event  of  an  affirmance  of  the  judgment,  to 
enforce  tlie  judgment  to  the  extent  of  his  rights  in  the 
same  manner  as  if  no  settlement  between  the  i)laintiflf 
and  the  defendant  had  taken  place. 

The  motion  is  therefore  granted  to  the  extent  indi- 
cated, with  $10  costs. 


HOFFMAN  V.  SCHWARTZ  and  Another. 

City   Court    of  New  York,    Special  Term^ 
November,  1886. 

§g  723,  1189,  3176. 

Jkidgment —  Where  entered,  ichere  verdicts  Jor  different  amounts  foundt 
against  two  defendants. 

"Where,  in  an  action  against  two  defendants,  to  recover  damngps  for 
assault  and  battery  committed  by  one  defendant  under  the  direc- 
tion of  the  other,  the  jury  found  a  verdict  in  favor  of  the  plaintiff> 
for  $50  as  against  one  defendant,  and  for  six  cents  as  against  tli» 
other, — Hell,  that  the  plaintiff  properly  remitted  the  six  cents  dam- 
ages, and  entered  judgment  for  $50  and  costs  against  the  defend- 
ants jointly,  and  tluit  a  motion  to  set  aside  a  judgment  so  entered, 
as  irregular,  siiould  be  denied. 

{Decided  Novemler  1,  1886.) 

Motion  by  defendant,  J.  Schwartz,  to  set  aside  the 
judgment  recovered  against  him,  as  unauthorized  by 
the  verdict. 

The  opinion  states  the  material  facts. 
Albert  Sleekier^  for  defendant  and  motion. 
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Gilbert  D.  Lamb,  for  plaintiff,  o])i)osed. 

For  the  jury  to  sever  the  damages  in  an  action  of  tort 
proved  against  two  defendants  is  improper,  bnt  that 
irregularity  in  the  verdict  may  be  cured  in  either  of 
two  ways  ;  (1)  By  entering  a  voile  prosequi  as  to  one 
defendant  and  entering  judgment  against  the  otli-r 
defendant  for  the  damages  assessed  against  liim  ;  or,  (2)- 
by  entering  judgment  against  both  defendants  for  tlie 
largest  damages  found  against  either,  and  remitting 
the  lesser  damages.  The  plaintiff  has  pursned  the  lat- 
ter course  here.  The  entry  of  judgment  against  both 
defendants  in  this  action  for  the  larger  damages,  the 
lesser  having  been  remitted,  is  in  accordance  with  the 
New  York  practice,  and  cures  the  irregularity  in  the 
verdict.  Beal  v.  Finch,  11  JV.  Y.  128  ;  O'Shea  v.  Kir- 
ker,  4  Bosw.  120  ;  3  Wait's  Law  &  Prac.  (5  ed.)  82M.  .  . 
The  entry  of  judgment  herein  is  correct  and  cures  the- 
irregularity  of  the  verdict  according  to  the  Massachu- 
sett's  Practice  and  the  Common  Law  Practice.  Halsey 
V.  Woodruff,  9  Pick.  {Mass.)  555  ;  Sabin  v.  Long,  1  Wils. 
{Eti.g.  C.P.)'dO.  ...  The  verdict  against  defendant 
Schwartz  for  six  cents,  determines  that  he  advised  the 
assault,  and  that  fixes  his  liability  for  the $50  damages 
awarded  against  Stenberger.  Sedgicick  on  Dam. 
78:  ''In  regard  to  the  right  invaded,  a  verdict  and 
jiidirmenr  for  the  smallest  amount  is  as  effectual  as 
any  sum,  however  large  ;  for  it  establishes  the  fact  of 
the  plaintiff's  title.  And  in  the  common  case  of  tres- 
pass to  lands,  the  main  object  usually  being  to  deter- 
nii!>e  the  right,  this  principle  becomes  very  impor- 
tant." In  actions  in  tort,  where  it  is  determined  that 
several  defendants  participated  in  the  wrong,  each  is 
liable  for  damages  wliich  the  most  culpable  ought  to 
pay.  Berry  v.  Fletcher,  1  Dill  {U.  S.  Circ.  Ct.)  67  ;  2 
Addison  on  Torts,  1197 ;  Brown  v.  Allen,  4  Esp. 
{Eng.  N.  P.)  158.  The  judgment,  as  entered  herein,  is 
correct  in  principle.     The  verdict  herein  necessarily 
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determines  three  facts  and  those  sustain  the  judgment 
as  entered.  (1)  The  verdict  determines  that  Stenberger 
committed  the  assault.  (2)  The  verdict  determines 
that  Schwartz  ordered  it.  (3)  The  verdict  determines 
that  the  damages  according  to  the  acts  of  the  most 
culpable  was  §50.  The  law  now  steps  in  and  says  on 
that  verdict  the  plaintiff  is  absolutely  entitled  to  a 
judgment  against  both  defendants  for  $50  damages. 
By  .section  723  of  the  Code  of  Civil  Procedure:  The 
court  may  at  any  stage  of  the  action  conform  the 
I)leadiiig  or  other  proceedings  to  the  facts  proved. 
*'And  in  every  stage  of  the  action,  the  court  must  dis- 
regard an  error  or  defect  in  the  pleadings  or  other  pro- 
ceedings, wliich  does  not  atfect  the  substantial  rights 
of  the  adverse  party."  The  plaintiff  having  remitted 
the  six  cents  damages  the  judgments  entered  is  in  con- 
formity to  the  verdict  as  required  by  section  1189  of 
the  Code  of  Civil  Procedure.  That  part  of  the  verdict 
having  been  remitted,  as  authorized  by  section  3176  of 
the  Code,  the  verdict  signifies :  "  We  find  for  ])laintiff 
against  both  defendants  and  assess  the  damages  at 
$50,"  and  accord inglj'-,  the  judgment  is  correct,  Bos- 
woirrii,  J.,  in  O'Shea  v.  Kirker  (4  Dosw.  120,  at  p. 
129):  "  The  severing  of  the  damages,  like  the  sever- 
ance of  damages  by  a  jnry,  may  be  legarded  as  an 
irreguhirity,  not  affecting  any  sul^stantial  right.  All 
diivctions  based  on  such  irregularity  may  beconected, 
and  judgment  given  according  to  the  justice  and  law 
oi  the  case.  A  correct  judgment  has  been  entered. 
If  any  irregulai-ity,  error  or  defect  in  the  pleadings  or 
proceedings,  has  occurred  in  the  progress  of  the  trial 
up  ro  or  in  entering  the  judgment,  which  shall  not 
affect  the  substantial  rights  of  either  defendant,  the 
court  is  required  by  section  176  to  disregard  it,  and  is 
prohibited  from  reversing  the  judgment  by  reason 
thereof."  All  the  authorities  without  exception  sus- 
tain the  proposition  that  when  a  verdict  is  rendered 
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against  two  defendants  in  action  of  tort,  in  wliirh  both 
parties  participated,  and  the  jury  severed  tlie  dama<;e*s, 
the  verdict  is  cured  by  an  entry  of  judgment  against 
botli  for  the  larger  damages  and  remitting  the  former. 
There  is  not  a  single  case  on  record,  where,  in  an  action 
of  tort  proved  against  two  defendants,  the  jury  having 
undertaken  to  sever  the  damages  ,  and  phiintiff  hav- 
ing remitted  the  lesser  damages  and  entered  a  joint 
judgment  against  both,  such  a  judgment  was  held 
irreguhir,  vacated,  and  severed  on  a[)peal.  A  case 
in  which  jjrecisely  such  an  application  as  this  was 
denied  was  that  of  Bulkley  v.  Smith  (1  Duer,  643), 
decided  in  13o2  (though  revei*sed  on  another  point  in 
2  Duer^    271),   and   sustained   in   1809  by  O'Shea  v. 

Kirker  {supra) Tlie  plaintifFs  practice 

must  not  be  confounded  with  that  in  such  cases  as 
Hill  V.  Goodciiild,  5  Burr.  2791  (Opinion  by  Lord 
Mansfield  in  1771),  where  the  plaintiff's  judgment  was 
reversed  on  appeal  because  he  had  entered  judgment 
against  all  the  defendants  for  the  total  amount  of 
damages. 

Hall,  J, — Defendant  Schwartz  moves  to  set  tiside 
the  judgment  entered  against  liim  as  unauthorized  by 
the  verdict  and  void. 

This  action  was  brought  against  the  defendants 
for  damages  for  a  joint  a^^sauit  and  btittery  committed 
upon  him  by  defendants.  The  comi>laint,  instead  of 
merely  charging  a  joint  assault  and  battery,  sets  forth 
the  facts  which  plaintiff  claims  makes  the  defendant 
Schwartz  jointly  liable  with  the  defendant  Sternberger 
viz.  ;  that  Schwartz  directed  the  commission  of  the 
assault  by  Sternberger,  his  servant.  1  fail  to  discover 
how  this  could  injure  the  defendant.  It  gave  him 
notice  of  the  grounds  upon  which  the  plaintiff  sought 
to  hold  him  liable,  instead  of  merely  stating  the  com- 
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mission   of  tlie  assaulf,  and    proving   the   facts   and 
applying  tlie  law  wliicli  would  fix  his  liability. 

The  case  was  tried  before  the  court  and  a  jury,  and 
the  evidence  was  very  conflicting,  and  the  jury,  nfter 
long  deliberation,  found  a  verdict  agiiinst  both  defend- 
ants, assessing  damages  against  defendant  Stern- 
berger  at  $50,  and  against  defendant  Schwartz  at  six 
cents,  and  upon  that  verdict  judgment  has  been 
entered  against  both. defendants  for  $50  and  costs.* 

The  verdict  of  the  jury  clearly  establishes  the  fact 
that  both  defendants  committed  the  assault,  but  they 
attempt  to  apportion  the  damages  between  them  ;  this 
has  never  been  allovied,  because  the  verdict  estab- 
lishes the  amount  of  money  in  which  the  plaintiff  has 
been  damaged  under  the  rules  of  law  laid  down  by  the 
C(jurt,  and  the  hiw  says  that  the  defendants  are  jointly 
liable  for  the  entire  damages  without  regard  to  the 
proportionate  part  of  the  injury  which  was  inflicted 
by  either.f 

The  authorities  cited  by  plaintiff  abundantly  sus- 
tain this  view,  and  it  is  founded  in  sound  reason. 

No  motion  was  made  at  the  close  of  the  trial  to 
correct  the  verdict,  or  for  further  instructions  to  ihe    j 
jury. 

The  judgment  entered  is  correct,  and  the  motion  to 
vacate  it  is  denied,  without  costs. 

♦The  phiintiff  remitted  tlic  six  cents  damages.      Ed. 

t  As  to  the  effect  of  the  payment  of  one  of  two  ju<tfjments  recov- 
ered against  joint  tort  feasors  in  separate  actions  for  the  same  wrongs 
see  Lord  v.  Tiffany,  98  N.  T.  412,  421,  and  cases  there  cited. 
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KOODY,  Appellant,  v.  STEELE,  Respondent. 

City  Codkt  op  New  York,  General  Term,  Novem- 
ber, 1886. 

§501,  sub'd2. 

Counter-daim .  —  What  causes  of  action  cannot  he  set  up  as. 

In  nn  action  on  contract,  a  connter-claim  consisting  of  another  cause 
of  action  on  contract,  to  be  available  to  the  defendant,  must  both 
have  existed  and  belonged  to  the  defendant  at  the  time  tho 
action  was  commenced.* 

Where,  in  an  action  on  contract  the  answer  set  up  as  a  counter-claim, 
a  cause  of  action  on  a  note,  and  it  did  not  appear  when  the  defend- 
ant became  the  owner  thereof, — HelJ,  that  the  counter-claim  was  in- 
Butiicient  and  the  objection  appearing  on  the  face  of  the  answer,  it 
was  properly  taken  by  demurrer. 

Moody  V.  Steele  (10  N.  Y.  Civ.  Pro.  67),  reversed. 

{^Decided   November,  1886.) 

Appeal  by  plainfiff  from  interlocutory  judgment 
overruling  demurrer  to  counter-claim  set  up  in  answer. 

Reported  below,  10  N.  Y.  Civ.  Pro.  67 

The  action  was  brought  to  recover  $345  for  board 
and  lodgings  furnished  defendant  by  the  plaintiff. 
The  answer,  without  putting  in  issue  any  of  the  allega- 
titms  of  the  complaint,  set  out  as  a  counter-claim,  a 
cause  of  action  for  $240  and  interest,  from  June  1, 1880, 
on  a  promissory  note  made  by  the  plaintiff  to  one  Mary 
E.  Steele,  and  by  her  transferred  to  the  defendant. 
The  answer  did  not  state  when  such  transfer  was 
made,  and  the  only  allegation  in  the  answer  respecting 

*  See  note  on  connter-chiims,  8  N.  T.  Civ.  Pro.  212,  215,  whero 
Che  principle  here  laid  down  is  stated  to  be  the  general  rule 
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it  was  as  follows:  "That  said  note  has  been  duly 
indorsed  by  said  Mary  E.  Steele,  to  and  is  now  the 
property  of  this  defendant,  and  the  amounts  due 
thereon  belong  to  this  defendant." 

The  plaintiff  demurred  to  the  counter-claim  on  the 
grounds : 

"  1.  That  the  said  alleged  counter  claim  is  not  of 
the  character  specified  in  section  501  q-f  the  Code  of 
Civil  Procedure. 

"2.  That  the  said  alleged  counter-claim  does  not 
state  facts  sufiicient  to  constitute  a  cause  of  action. 

"3.  That  the  said  alleged  counter-claim  is  insuffi- 
cient in  law." 

This  demurrer  was  overruled  by  the  special  term, 
and  the  plaintiff  appealed. 

Christoylier  Fine,  for  plaintiff-appellant. 

In  order  that  a  claim  alleged  to  exist  against  the 
plaintiff  in  an  action,  may  be  available  as  a  counter- 
claim in  favor  of  the  defendant,  the  fact  must  be,  and 
the  answer  must  allege  that  the  defendant  was  the 
owner  and  holder  of  such  claim,  before  the  time  of  the 
commencement  of  the  action.  The  law  will  not 
encourage  litigation  by  allowing  a  defendant,  after  an 
action  has  been  commenced  against  him  upon  a  just 
claim,  to  fish  up,  hunt  up,  stir  up,  or  buy  up  doubtful 
or  other  claims  against  the  plaintiff,  and  interpose  them 
as  a  defense  against  a  claim  to  which  otherwise  the 
defendant  has  no  defense.  We  submit  that  would 
be  worse  than  any  champerty  or  barratry  yet  heard 
of.  The  learned  judge  below  concedes  and  states  in 
his  opinion  that  prior  to  the  Code  of  Civil  Procedure 
(§  501),  no  claim  against  the  plaintiff  could  be  avail- 
able to  a  defendant  in  the  action  as  a  counter-('laim, 
utdess  the  defendant  was  the  owner  of  that  claim  before 
the  commencement  of  such  action.  The  learned  judge 
failed   to  observe  that  the  provisions  of  the  Code  of 
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Civsw  Pro.  §  601,  as  to  what  constitutes  a  counterchum, 
and  mnj'  be  set  up  as  such,  are  the  same  as  were  those 
of  section  l/)()  of  the  old  Code  of  Procedure  on  that 
.l)ject.  Section  501  of  the  Code  of  Civil  Pro- 
cedure provides  amongst  other  things,  that  "The 
counter-claim.  .  .  .  must  be  one  of  the  follow- 
ing causes  of  action  against  the  plaintiff,  .  .  and 
in  favor  of  the  defendant.  .  .  .  2d.  In  an  action 
on  contract,  any  other  cause  of  action  on  contract 
'xisting  at  the  commencement  of' the  action.'*  Now 
the  Code  of  Procedure,  section  150  (of  which  section 
501  of  the  Code  of  Civil  Procedure  is  a  mere  re  coditica- 
tion  on  this  subject),  provided  that — "The  counter- 
claim. .  .  must  be  one  existing  in  favor  of  the  defend- 
ant and  against  the  plaintiff.  .  .  arising  out  of  the  fol- 
lowing causes  of  action  :  .  .  .  .  2d.  In  an  action 
(arising)  on  contract,  an}'^  other  cause  of  action  (aris- 
ing also)  on  contract,  and  existing  at  the  contmence- 
ment  of  the  action,"  It  is  thus  seen  that  the  law  of 
counter-claim  must  necessarily  be  the  same  under  the 
old  and  the  new  Code,  for  the  respective  provisions  of 
each  are  exactly  the  same — the  Code  of  Civil  Proce- 
dure merely  dropping  the  words  "arising"  and  "aris- 
ing also"  a[)pearing  in  parenthesis,  the  above  quota- 
tion fiom  the  old  Code — which,  of  course,  in  no  way 
affects  the  character  of  the  respective  provisicms. 

The  authorities  under  the  Code  of  Procedure,  sec- 
ti(-n  150,  very  plaiidy  and  without  exception  sustain 
the  plaintiff's  contention  in  the  case  at  bar.  "A 
counter-claim  must  exist  in  favor  of  the  defendant, 
:nid  against  the  i)laintiff,  at  the  time  the  action  was 
nimenced,  and  an  answer  alleging  thatr"t*he  plaintiff 
is  indebted,  &c..  and  that  the  sum  claimed  is  now  due 
and,  &c.,  is  bad  on  demurrer."  Rice  v.  O'Connor,  10 
Ahb.  Pr.  862,  364.  "The  rights  of  the  parties  to  a 
legal  action  must  be  determined  as  they  existed  at 
the  commencement  of  the  action."     Wisner  v.  Occum- 
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pau<>h,  71  iV.  F.  113,  117 "  A  counter    j 

cliiirn  must  have  belonged  to  the  defendant  at  th»  ', 
commencement  of  the  action."  Chambers  v.  Lewis,  11  | 
Af)b.  Pr.  210,  213.  .  .  .  The  general  term  of  the  | 
New  York  superior  court,  in  speaking  of  this  subject,  ■ 
jsay :  "  In  an  action  arising  on  contract  the  defendant  ' 
may  set  up  as  a  counter-claim  any  other  caus'.^  of  1 
action  arising  also  on  contract.  .  .  and  existing  at  the  | 
commencement  of  the  action.  .  .  jmd  owned  by  \ 
-Such  defendant  at  th*e  time  of  the  commencement  of  1 
the  action  and  due  at  said  time,"  citing  many  cases ^ 
^nd  old  Code,  §  150,  subd.  2.  Chamboret  v.  Cagney,  \ 
32  N.  Y.  Super.  CL  382.  '-A  defendant  cannot  set  j 
up  as  a  counter-claim,  a  note  made  by  the  plaintiff,  \ 
unless  it  was  due  and  belonged  to  the  defendant  when  1 
the  action  was  commenced."  Van  Yalen  o.  Lapham, 
13  How.  Pr.  240,  247.  .  .  .  The  court  here  also  ! 
considers  the  provisions  of  the  Revised  Statute  (2  li.  \ 
•8.  354,  §  12,  subd.  4),  as  to  set-offs."  See  also  Andrew^a,  ' 
^.  Artisans'  Bank,  26  N.  Y.  298  ;  Willover  v.  First  i 
Nat'l  Bank,  10  N.  Y.  Cio.  Pro.  80.  ] 

The  learned  judge  below,  if  I  may  beg  to  suggest,  , 
seemed  to  have  been  led  into  the  error,  complained  of  | 
on  this  appeal  by  a  note  in  Bliss'  Code  of  Civ.  Pro.  to  i 
section  601,  to  the  effect  that,  in  the  opinion  of  tho  ; 
•editor,  it  was  supposed  that  such  sections  of  the 
Revised  Statutes  relating  to  set-offs  as  were  not  sup«^r-  i 
seded  by,  or  inconsistent  with  Code  of  Proceduie,  sec-  { 
tion  150,  remained  in  force,  and  then  adds,  that  the  < 
following  portions  of  the  section  of  the  Revised  Stat-  i 
utes,  regulating  set-offs,  are  regarded  as  thus  abioga-  : 
ted,  to  wit  '.2Ii.S.  354,  part  3,  ch.  6,  tir.  2,  §  18,  subd.  , 
1  to  6  (3  H.  S.  634,  6  ed.),  the  fourth  subdivision  of  ; 
which  reads  as  follows:  "It  (the  set-off")  must  have  -\ 
existed  at  the  time  of  the  commencement  of  the  suit,  \ 
and  must  then  have  belonged  to  the  defendant."  By  : 
booking  at  this  note  and  a  similar  one,  now  appearing  I 
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in  Tliroop's  Code  of  Civil  Procedure,  edition  of  ISbO, 
to  section  501,  it  will  be  found,  we  think,  that  such 
note  was  not  meant  to  affect  or  question  the  law  as 
■established  by  the  above  authorities,  but  quite  the 
contrary.  (1st.)  It  relates  to  set-offs  as  such,  under 
the  Revised  Statutes.  (2d.)  The  Code  of  Procedure 
§  150,  and  the  Code  of  Civil  Procedure,  §  50l,  only 
supersede  and  only  by  superseding  abrogate  those  pro- 
visions of  the  Revised  Statutes  as  to  set-offs  as  such, 
but  do  not  rei)eal  or  destroy  the  legal  principle 
involved,  but  express  the  same  thing  as  to  counter- 
claims in  a  different  foini  of  language.  The  Revised 
Statutes  on  this  subject  are  coditied,  and  the  same 
principle  preserved  in  the  counter-claim  of  section  50l 
of  the  Codeof  Civil  Procedure.  Van  Valen  v.  Laphain, 
13  How.  Pr.  240,  247;  Chambers  v.  Lewis,  11  Abb.  Fr. 
210,  213. 

Demurrer  is  the  proper  remedy  and  practice.  Code 
of  Civ.  Pro.  §,^  494,  46.").  .  .  .  *'The  defendant  should 
have  alleged  in  his  answer  which  professes  to  set  up 
new  matter  as  a  defense  [or  a  counter-chum]  that  the 
amount  [set  up  as  a  counter-claim]  was  due  and 
owing  to  him  from  the  plaintiff  before  and  at  the  time 
of  the  'commencement  of  the  action.  x^ot  having 
alleged  this,  the  demurrer  to  the  defense  (counter- 
claim), was  properly  sustained."  llice  v.  O'Connor, 
10  Abb.  Pr.  3G2.  .  .  An  answer  which  sets  up  new 
matter  as  a  defense  (or  counter-claim),  and  does  not 
state  facts  sufficient  to  constitute  such  defense,  may 
hi',  demurred  to  for  insufficiency.  Merritt  v.  Millard, 
5  Bosw.  045,  662,  663  ;  Rice  v.  O'Connor,  10  Abb.  Pr. 
302,  304  ;  Bates  v.  Rosekrans,  37  J\\  Y.  409,  411  ;  Allen 
V.  Ilaskins,  5  Diier,  332,  335  ;  Vasseur  v.  Livingston,  13 
Ii\  r.  248,  251. 

McAdam,  Ch.  J. — The  court  below  properly  held 
that  under  the  former  Code  (§  150)  a  counter-claim  to 
Vol.  XJ.— 14 
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be  available  to  a  defendant  must  have  belonged  to  hin> 
at  the  commencement  of  the  action,  but  erred  in  hold- 
ing that  under  the  present  Code  of  Civil  Procedure  (§ 
601)  no  such  requirement  exists.  Subdivision  2  of 
that  section,  following  the  language  of  section  150  of 
the  old  Code,  provides  that  the  counterclaim  pleaded 
must"  be  one  "existing  at  the  commencement  of  the 
action,"  which  means  that  it  must  be  a  counter-claim 
held  and  owned  by  the  defendant  at  that  time.  To 
permit  a  claim  existing  before,  but  acquired  after  the 
action  had  been  commenced  to  be  interposed  as  a 
counter-claim,  would  be  a  departure  from  the  rule  by 
which  actions  are  to  be  determined  according  to  the 
rights  of  the  parties  as  they  existed  at  the  time  they 
are  commenced.  It  would  also  encourage  barratry,  a 
practice  which  receives  no  favor  from  the  courts.  The 
law  never  int<?nded  to  permit  a  defendant,  after  an 
action  had  been  commenced  against  him,  to  buy  up, 
for  purposes  of  litigation  and  defense,  doubtful  or 
other  claims  against  the  plaintiff,  and  then  interpose 
them  to  defeat  in  whole  or  in  part,  a  demand  against 
which  the  defendant  had  no  defense  at  the  time  the 
suit  was  brought.  The  statute  in  regard  to  counter- 
claims was  intended  as  a  shield  to  protect  defendants 
from  being  required  to  pay  more  than  the  amount  act- 
ually owing  by  them  over  and  above  all  counter-claims 
exi.sting  at  the  time  suit  was  brought,  without  requir- 
ing ihem  to  institute  cross  actions  for  the  recovery  of 
theii  cross  demands.  It  was  also  intended  to  prevent 
multiplicity  of  suits,  and  to  prevent,  not  encourage, 
litigarion.  The  cases  sustain  these  propositions  (Rice 
'D.  O'Connor,  1  Abb.  Pr.  362;  Wisner  «.  Occumpaugh, 
71  N.  F.  113;  Chambers  u  Lewis,  11  Abb.  Pr.  210; 
Van  Valen  v.  Lapham,  13  How.  Pr.  240  ;  Chamboret  v. 
Cagney,  32  N.  Y.  Super.  Ct.  R.  382).  The  objection 
in  the  present  instance  appeared  on  the  face  of  the 
answer  and  was  propeily  presented  by  demurrer.    It 
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follows,  therefore,  that  the  interlocutory  judgment  for 
the  defendant  and  the  order  directing  its  entry  must 
be  reversed  and  judgment  ordered  for  the  plaintiff  on 
the  demurrer,  with  costs. 

Hyatt,  J.,  concurred. 


Estate  of  FREEMAN  J.  FITHIAN,  Deceased. 

Surrogate's   Court,  New  York   County,  Novem- 
ber, 1886. 

§  2606. 

Execvi(/r  and  administrator — Eketent  of  account  of  trust  estate  required 

of  personal  representative  of  deceased  executor  or  administrator — 

I'o  whom  should  he  required  to  deliver  trust  property. 

Tlie  persomil  representative  of  a  deceased  executor  or  udministrator, 
A.,  of  the  estate  of  one  li.,  sliould,  upon  an  accounting  as  to  B.'» 
estiito  account  not  only  in  respect  to  tlie  assets  of  B.'h  estate, 
wliicU  came  into  her  hands,  but  also  in  regard  to  her  decedent'i 
administration  from  the  day  of  his  appointment  until  his  death. 

The  pt'isonal  representative  of  a  deceased  executor  or  administrator, 
can  only  be  required  to  deliver  trust  property  of  such  executor'* 
or  administrator's  decedent  into  court,  or  to  a  newly  appointed 
representative  of  the  decedent's  estate,  and  cannot  be  required  to 
deliver  it  to  any  person  claiming  as  legatee,  next  of  kin  or  creditor 
of  such  d'  cedent. 

The  authority  of  the  surrogate  to  compel  the  personal  representative 
of  a  deceased  executor  or  administrator  to  deliver  over  triist  pro{>- 
orty  of  the  executor's  or  administrators  decedent,  is  limited  to 
such  property  of  Said  decedent,  as  has  come  to  the  possession  or 
iinder  the  control  of  the  personal  representative  of  said  executor 
or  administrator. 

(Deeuled  November  29,  1886.) 

(1)  Procf^eding  ngainst  Mary  J.  Clark,  executrix,  etc., 
of  Lemuel  B.  Clark  for  the  making  and  setflpniMiit  <»f 
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the   accounts   of  her  decedent,  as   executor,  etc.,  of  ^ 

Freeman  J.  Fithian,   deceased  ;  also  (2)  Petition  for  ] 

the  delivery  by  said  executrix  of  the  property  of  said  j 

Fitiiian.  \ 

The  facts  appear  in  the  opinion.  • 

Cornell^  Secor  <&  Pagre,  for  heirs  of  decedent  and  ; 
motions. 

G.  W.  Gottcrill,  for  Mary  J.  Clark,  opposed.  < 

I 

Number  One.  \ 

Rollins,  S. — The  will  of  this  decedent,  who  died  \ 

on  August  4,  1884,  named  Lemuel  B.  Clark  as  its  exe-  j 

cutor.     Mr.  Chirk  was  granted  Je.  ters  testamentary  on  I 

October  15,    1884.     He  died  on   June  9,  1886,  having  \ 

rendered  no  account  of  his  adnjinistration.     He  left  a  • 

will,  of  which  his  widow,  Mary  J.  Clark,  is  executrix.  " 

She  qimlilied  as  such  on  July  7, 1886.     On  the  succeed-  j 

ing  day  a  proceeding  was  instituted  in  this  court  by  ; 

Mrs.   Harriet  J.   Fithian,  widow  of  the   testator,  and  \ 
beneficiary  under  his  will,  for  an  order  requiring  Mrs. 

Clark,  as  executrix  of  her  late  husband's  estate,  to  j 

render  and  settle  his  account  as  Mr.  Fithian's  executor.  \ 

On    October    14,    1886,    the    respondent    filed    an  ] 

account,  the  scope  and  character  whereof  are  indicated  | 

by  its  opening  sentence,  which  is  as  follows  :  "  I,  Mary  '' 

J.  Clark,  executrix  of  Lemuel  B.  Clark,  deceased,  who  = 

was  himself  executor  of  Freeman  J.  Fithian,  deceased,  • 

do  hereby  account  for  all  money  and  other  property  f 
received  by   me  as  such  executrix  belonging  to  the 
estate  of  the  said  Freeman  J.  Fithian,  deceased." 

It  is  insisted  on  behalf  of  the  petitioner  that  by 

virtue  of  section  2606  of  the  Code  of  Civil  Procedure  ; 

(and  it  is  upon  that  section  that  the  present  proceed-  ' 
ing  is  founded),  she  is  entitled  to  an  accounting  from 

this  respondent  not  only  as  regards  all  money  and  i 

property  of  the  testator's  estate  which  have  come  to  \ 
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the  respondent's  hands,  but  also  as  regards  all  such 
money  and  property  as  came  at  any  time  to  the  hands 
of  the  respondent's  late  husband. 

1  had  occasion  in  several  reported  cases  which 
arose  before  the  enactment  of  chapter  399  of  the  Laws 
of  1884  to  consider  the  extent  of  the  surrogate's  author- 
ity to  require  the  executor  or  administrator  of  a  dece- 
dent A,  who  had  acted  in  his  lifetime  as  the  executor 
or  administrator  of  a  decedent  B,  to  account  for  A's 
dealings  with  B's  estate  (Le  Count  v.  Le  Count,  1  Dem. 
29  ;  Maze  v.  Brown,  2  Dem.  217  ;  Murray  v.  Vander- 
poel,  2  Jcl.  311  ;  Bunnell  v.  Ranney,  2  Jd.  327). 

In  the  cases  just  cited  it  was  held  that  .such 
accounting  could  be  insisted  upon  only  to  the  extent 
that  the  representative  of  the  deceased  executor  or 
administrator  had  come  into  possession  of  assets 
belonging  to  the  estate  of  such  deceased  executor's  or 
administrator's  decedent. 

These  limitations  were  removed  by  the  act  of  1884, 
above  referred  to,  and  section  2606  was  so  amended  as 
to  provide  that,  '•  where  an  executor  or  administrator 
dies,  tiie  surrogate's  court  has  the  same  jurisdiction 
to  compel  the  executor  m*  administrator  of  the  dece- 
dent" (that  is,  of  such  deceased  executor  or  adminis- 
trator) "  to  account  which  it  would  have  against  the 
decedent"  (such  deceased  executor  or  administrator 
.meaning)  *'  if  his  letters  had  been  revoked  by  a  surro- 
gate's decree." 

Now,  in  the  present  case,  if  this  respondent's  tes- 
tator were  alive  he  could  be  required,  even  though  his 
letters  testamentary  had  been  revoked,  to  account  for 
his  entire  administration  of  this  estate.  And  such  an 
account  is  precisely  what  may  be  required  of  his  exe- 
cutrix, i.  e.,  and  account  of  her  husband's  administra- 
tion from  the  day  of  his  appointment  until  his  death. 
The  only  important  practical  change  effected  by  the 
act  of  1884  is  one  that  relates  purely  to  methods  of 
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procedure.  But  for  that  act  the  cause  which  any  per- 
son interested  as  legatee  in  the  estate  of  this  testator 
would  be  obliged  to  pursue  in  bringing  about  an 
adjustment  of  tlie  claims  of  such  estate,  upon  the  estate 
of  the  testator's  deceased  executor,  Clark,  would  have 
been  that  which  is  pointed  out  in  the  cases  above 
cited.  The  new  statute  has  provided  a  short  and  sim- 
pler method  of  adjustment.  1  must,  therefore,  sustain 
the  petitioner's  objection  that  the  account  of  the 
respondent  is  on  its  face  incomplete.  It  may  be 
amended,  and  after  amendment  the  petitioner  will  be 
allowed  to  lile  new  objections. 

Number  Two. 

In  the  foregoing  memorandum  I  have  held  that  this 
respondent,  as  executrix  of  her  late  husband,  must 
account  not  only  for  such  assets  of  Mr.  Fithian's 
estate  as  have  come  to  her  hands,  but  for  all  assets  of 
that  estate  that  at  any  time  came  to  the  hands  of  her 
deceased  husband.  But  the  authority  of  the  surro- 
gate under  section  2306  of  the  Code  of  Civil  Procedure, 
to  compel  an  executor  or  administrator  of  a  deceased 
executor  or  administrator  of  a  decedent  "  to  deliver 
over  trust  property"  of  such  decedent,  is  limited  to 
such  property  as  has  come  to  the  possession  or  is 
under  the  control  of  the  representative  of  such 
decedent's  deceased  executor  or  administrator.  And 
even  as  regards  such  property  the  surrogate  cannot 
direct  a  delivery  to  any  person  claiming  as  legatee, 
next  of  kin  or  creditor  of  such  decedent.  The  statute 
contemplates  a  delivery  into  court  or  to  a  newly 
appointed  representative  of  the  decedent's  estate.  By 
no  other  course  could  the  rights  of  all  persons  inter- 
ested in  such  estate  be  properly  protected  (Spencer  v. 
Popham,  6  Jied/\  425).  This  application  must  be 
denied. 
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GARSDEX,     Respoisdent,    v.     WOODWARD, 
Appellant. 
DIXON,  Respondent,  v.  SAME,  Appellant. 

Court  of  Appeals,  October,  1886 

§§  523,  837. 

Verification. —  When  amicer  need  not  be  verified* — Action  againtt 
trustee  of  corporation  for  penalty  for  failure  to  file  report. 

An  action  to  recover  a  debt  due  by  a  manufacturing  corporation, 
from  one  of  its  trustees  on  the  ground  that  he  has  failed  to  file 
an  annual  report,  is  an  action  for  a  penalty  or  forfeiture  ;  any 
admission  made  in  the  answer,  in  support  of  the  plaintiff's  allega- 
tions, would  necessarily  tend  to  expose  the  defendant  to  a  penalty, 
and  he,  therefore,  need  not  verify  his  answer,  notwithstanding  the 
plaintiff  verified  the  complaint. 

Garsden  v.  Woodwsud  (38  Hun,  548),  reversed. 

{Decided  October  5,  1S86.) 

Appeal  by  the  defendant  in  each  action  from  an 
order  of  the  general  term  of  the  supreme  court  in  the 
first  department,  affirming  an  order  denying  a  motion 
to  compel  tlie  plaintiff  to  receive  an  unverified  answer. 
Reported  below  (b8  lluji^  548). 

The  facts  appear  in  the  opinion. 

James  B.  Dlll^  for  defendant-appellant. 
j        Wllmot  cfe  Gage^  for  plaintiff-respondent. 

Rapallo,  J. — The  Code  of  Civil  Procedure  pro- 
Tides  that  the  verification  of  an  answer  may  be  omit- 
ted— where  not  otherwise  expressly  prescribed — where 

♦See  note  on  Verification  of  Pleadings,  8  N.  T.  Civ.  Pro.  488,  441. 
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the  party  pleading  would  be  privileged  from  tesfifyiiif 
as  a  witness  concerning  an  allegation  or  denial  (^nn- 
tained  in  the  pleading  (§  .023). 

Section  837  declares  that  a  witness  shall  not  be 
required  to  give  an  answer  which  will  tend  to  exj^ose 
him  to  a  penalty  or  forfeiture. 

This  action  is  brought  against  the  defendant  to 
recover  a  debt  due  by  a  manufacturing  corporation  of 
which  he  was  trustee,  and  he  is  sought  to  be  made 
liable  therefor  on  the  ground  that  he  failed  to  make 
the  annual  report  required  by  the  general  manufactur- 
ing law.  The  action  is  not  to  recover  a  debt  which  he 
owes,  but  to  impose  upon  him,  as  a  penalty  for  his 
default,  the  payment  of  the  debt  of  the  corporation. 

We  have  repeatedly  held  that  such  an  action  is  an 
action  for  a  penalty  or  forfeiture.  Any  admission 
which  he  might  make  in  his  answer,  in  support  of  the 
plaintiff's  allegations,  would,  therefore,  necessarily 
tend  to  expose  him  to  a  penalty  (Merchants'  Bank  v. 
Bliss,  35  N.  F.  412  ;  Veeder  v.  Baker,  83  Id.  156  ; 
Stokes  V.  Stickney,  96  Id.  326). 

The  liability  sought  to  be  enforced  against  the 
defendant  does  not  arise  out  of  any  contract  obliga- 
tion, but  is  imposed  by  the  statute  as  a  penalty  for 
disobedience  of  its  requirement. 

The  distinction  between  the  nature  of  this  liability 
and  that  of  stockholders  under  the  same  statute  is 
clearly  pointed  out  in  Wiles  v.  Suydani  (64  N.  Y. 
173)  ;  Yeeder  v.  Baker  (83  Id.  153,  160). 

This  action  is  not  founded  on  any  debt  owing  by 
the  defendant.  The  debts  owing  by  the  company  are 
made  the  measure  of  the  penalty. 

The  orders  should  be  reversed,  and  the  motions 
granted,  with  costs  in  the  court  below,  and  one  bill  of 
costs  in  this  court. 

All  concurred,  except  Miller,  J.,  absent. 


I 
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LATTExMAN  v.  FERE,  et  al. 

N.   Y.  Court  op  CoM>foN  Pleas,   Special   Term, 
November,  1886. 

§§  2944,  3216. 

y.  T.  court  of  common  pleas — Power  of,  to  amend  pleadings  in  action 
removed  to  it  from  district  court. 

In  an  action  in  a  district  court  of  the  city  of  New  York,  to  recover 
for  work,  labor  and  services,  the  court  has  power  to  permit  the 
amendment  of  an  answer,  which  is  substantially  a  general  denial, 
eo  that  it  will  set  up  payment, [']  and  it  is  the  duty  of  the  court  to 
allow  amendments  to  the  pleadings  in  furtherance  of  justice,  at 
any  time  before  final  judgment. [^] 

The  New  York  court  of  common  pleas  has  the  same  power  to  permit 
the  amendment  of  pleadings  in  an  action  removed  to  it  from  a  dis- 
trict court,  as  the  district  court  would  have  had  if  the  action  had 
not  been  removed.  ['J 

Smith  0.  White  (33  K  Y.  572);[*]  Salter  v.  Parkhurst  (3  Daly, 
2M)  ;[i]  Fagan  v.  Poor  (1 1  N.  T.  Civ.  Pro.  220,  note),  [«]  distingiushed. 

Where,  on  a  motion  for  leave  to  amend  tlie  answer,  consisting  of  a 
genorul  denial,  so  us  to  set  up  payment  in  an  action  removed  from 
a  district  court  to  the  New  York  court  of  common  pleas,  it 
appeared  that  a  bill  of  particulars  was  served  September  27,  but 
that  the  defendant's  attorney  being  sick,  did  not  see  it  until  a  few 
days  before  making  the  motion,  and  until  then  did  not  know  of 
what  items  the  claim  sued  on  consisted  ;  and  it  also  appeared  that 
pending  the  proceedings  lor  removing  the  cause,  a  bill  of  particu- 
lars was  served  by  mail,  which  the  defendant's  attorney*  never 
received. — flehl,  that  the  defendant  was  not  guilty  of  such  laches 
as  would  defeat  the  motion, [']  and  that  it  should  be  granted. [•] 

{Decided  Novemi>er  27,  1886.) 

Motion  by  defendant  for  leave  to  serve  a  supple- 
mental answer  setting  up  payment. 

The  material  facts  are  stated  in  the  opinion. 
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Oeorge  F.  Duysters^  for  defendant  and  motion. 
Henry  A.  Vlen,  for  plaintiff,  opposed. 

BooKSTAVER,  J. — Motlon  for  leave  to  serve  an 
amended  answer  setting  up  the  defense  of  payment. 

Tliis  action  was  commenced  in  the  eight  district 
court,  February  6,  1886. 

Issues  were  joined  in  that  court  February  11,  1886. 

Tile  pleadings  were  oral,  the  complaint  being  for 
work,  labor  and  services  ;  and  the  answer  a  general 
denial. 

At  the  time  of  joining  issue,  defendants  gave  a  bond 
to  remove  the  action  to  this  court;  and  the  sureties 
having  justified,  the  action  was  removed  to  this  court 
February  17,  1886. 

Defendants  noticed  the  action  for  trial  March  23, 
1886;  but  the  order  requiring  written  j^leadings  was 
not  made  until  September  23,  1886. 

On  September  27,  a  written  complaint  was  served, 
which  was  substantially  the  same  as  the  oral  complaint 
in  the  court  below. 

Defendants'  time  to  answer  was  extended  until 
November  6,  1886,  when  they  served  an  answer,  which 
was  in  substance  a  general  denial. 

On  November  17,  1886,  defendants  served  an 
amended  answer,  setting  up  the  defense  of  payment. 

This  answer  was  returned  to  the  defendants'  attor- 
ney on  the  grou^id  that  it  did  not  conform  to  the 
pleadings  in  the  court  below. 

The  defendants  thereupon  moved  to  amend  the 
order  directing  written  i)leadings  to  be  served,  by 
striking  out  that  portion  directing  such  pleadings  "to 
conform  to  the  oral  pleadings"  in  the  court  below, 
and  for  leave  to  serve  an  amended  answer  setting  up 
payment. 

To  this  plaintiff  interposes  two  objections : 
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First.  That  the  defendants  have  been  guilty  of 
laches. 

Second.  That  this  court  has  not  power  to  grant 
/  amendments  to  the  pleadings  in  actions  removed  from 
\  the  district  courts. 

[']  In  respect  to  the  first  objection,  it  is  sufDcient 

to  say  that  the  written  c()m[)laint  and  bill  of  par- 
ticulars were  not  served  until  September  27  ;  that  the 
defendants'  attorney  was  then  sick  and  had  been  for 
some  time,  and  that  he  did  not  see  the  bill  of  particu 
lars  showing  that  a  part  of  the  claim  was  for  salary 
for  the  month  of  December,  1885,  until  a  few  days 
ago,  and  that  he  moved  promptly  as  soon  as  the  fact 
of  this  claim  was  discovered. 

It  is  true,  the  plaintiff's  attorney  claims  that  he 
served  a  bill  of  particulars  before  the  cause  was 
removed  from  the  district  court ;  but  this  service,  the 
plaintiff  admits,  was  made  by  mail,  j^ending  the  i  ro- 
ceedings  to  remove  the  cause, 

I  can  see  no  reason  why  this  should  have  been 
done  ;  but  if  it  was,  defendants'  attorney  denies  hav- 
ing received  it.  And  I  think,  upon  the  pa])ers  sub- 
mitted to  me,  the  defendants  should  be  allowed  to 
serve  the  amended  answer,  if  this  court  has  power  to 

grant  amendments  in  such  cases. 

[*]  Had  this  case  remained  in  the  district  court, 

that  court  would  undoubtedly  have  had  the  power 

to   allow   the   amendment   now  proposed   (Reeder   n. 

Say  re,  70  N.  T.  180  ;  Stern  v.  Drinker,  2  E.  D.  SmilJi, 

"  402). 
[•]  Indeed,  it  is  made  the  duty  of  these  courts  to 

allow  amendments  to  the  pleadings  in  the  further- 
ance of  justice  at  any  time  before  final  judgment 
{Code  Civ.  Pro.  §  2944). 

Has  this  court  less  power,  when  such  actions  are 
removed  to  it  ? 

Plaintiff  contends   that  the   issues  made  by  the 
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pleadings  in  the  court  below  nre  those  to  be  tried  on 
the  roraovai  ol' an  action  to  this  court  and  that  there 
cao  be  n-  amendment  to  tliem.  In  aid  of  liis  conten- 
tion he  cites  Smith  v.  White  (23  JV.  Y.  572);  Salter  z;. 
Parkhuist  (2  Bah/,  240);  Pagan  o.  Poor  {Dai/f/  Reg. 
August  17,   1886).* 

*  As  thp  Daily  Tiefjister  of  Auf^ust  17,  18S<5,  cental ns  only  a  mom- 
orandiim  of  fin;  decision  in  Fagaa  v.  Poor,  tlie  following  more  coui« 
plete  re ;)orf.  of  the  case  is  given. 

FAG  AN  V.  POOR. 

N.  V.  Coui;T  OP  Common  I'lkas,  Special  Tp:rm,  August,  1888. 

§§  5944,821(5. 

Artiendment  of  answer.  —  -  When  not  oUowed  ih  action  removed  from  dis- 
trict court  to  N.   T.  court  of  common  pleas. 

The  issues  to  be  tried  in  !in  action  removed  from  a  district  to  the 
N.  Y.  court  of  common  |)lciis  are  the  same  as  tliose  created  Ijy  tHie 
pleadings  in  the  court  bolnw.  Accordingly, — Held,  where  in  an 
action  to  recover  rent  and  for  money  expanded  for  the  defendant's, 
account,  the  ansvver  in  tlie  district  court  was  a  general  denial,  that 
the  answer  c'luld  not  be  so  amended  after  tiie  ac  ion  wus  removed 
to  the  N.  Y.  court  of  common  pleas,  as  also  to  set  up  the  defense- 
of  paymt-nt. 

{Decided  August  16,  1886.) 

Motion  by  defendant  for  leave  to  amend  his  answer  lierein. 

The  action  was  brought  in  the  tiiird  district  court  to  recover  $35, 
money  alleged  to  have  been  expended  by  plaintill  for  the  defend- 
ant, and  at  his  instance  ''  in  shoring  up  the  stoop  of  premises  No.  10? 
West  eleventh  street,  in  the  city  <>f  New  York,"  idso,  to  recover  $125, 
rent  of  said  premises  for  the  month  of  April,  1880.  The  answer 
was  a  general  denial.  The  action  was  removed  to  the  N.  Y.  court 
of  common  pleas,  and  llie  defendant  served  an  answer  denying  ihe 
allegations  of  the  complaint  respecting  the  first  cause  of  a<;tion — to 
recover  money  expended; — admitting  the  hiring  of  tlie  said  premises 
but  denying  ''  the  remaining  terras  of  tiie  lease  as  set  forth  "  in  the 
complaint,  and  alleging  payment  "of  any  and  all  rental  agreed  to  be 
paid  by  her  in  and  by  the  terms  of  said  lease."  The  answer  was 
returned  and  the  defendant  moved  for  leave  to  serve  it  as  an  amended 
answer. 

Lauterbach  &  Spingarn,  for  defendant  and  motion.  ' 
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I  do  not  think  these  cases  support  him. 
[*]  Smith   V.   White  only  decides  that  where  an 

action  lias  been  removed  from  a  district  court  to 
this  court  no  appeal  will  lie  to  the  court  of  appeals 
from  a  judgment  of  this  court  without  an  order  of  the 
general  term  allowing  such  appeal. 

This  decision  is  based  upon  the  theory  that  the 
action  continues  in  its  nature  to  be  an  action  iu  a  dis- 
trict court,  although  removed  to  this  court  for  trial. 

As  a  corollary  to  this  it  would  seem  that  neither 
l»arly  should  be  deprived  of  any  of  the  rights  which 
they  would  have  in  the  court  below  by  reason  of  such 
removal,  including,  of  course,  the  right  to  amend  the 
pleadings  to  the  same  extent,  and  within  the  same  lim- 
its, that  might  have  been  allowed  had  no  such  removal 
taken  place ;  and  I  find  nothing  in  the  opinion  of  the 

court  of  appeals  in  variance  with  this  view. 
[*]  The  case  of  Salter  v.  Parkhurst  {supra),  at  first 

sight,  lends  more  countenance  to  plaintiff's  con- 
tention. In  that  case,  after  the  removal  of  the  action 
to  this  court,  it  was  referred.  On  the  trial  before  the 
referee  he  allowed  the  complaint  to  be  amended  so  as 
to  charge  the  defendant's  separate  estate,  she  being  a 
married  woman. 

This  amendment  made  the  gist  of  the  action  one  of 
which  the  district  oourt  did  not  have  original  jurisdic- 
tion, and  this  court  decided  that  it  was  error  to  allow 
sncii  an  amendment.  This  was  all  there  was  before 
the  court  for  decision,  and,  I  think,  was  all  the  court 
intended  to  decide. 

WiUiam  G.  Carpenter,  for  plaintiff,  opposed. 

Ali.kn,  J. — The  issues  created  by  tlie  pleadings  in  the  court 
l)c!ow,  are  those  to  be  tried  on  the  removal  of  the  action  to  tills  court 
(See  Salter  v.  Parkhurst,  2  Dalt/,  240,  and  Smith  t>.  White,  23  N.  T. 
672). 

Motion  for  leave  to  amend  answer  denied,  with  costs. 
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It  is  true  that  in  the  course  of  the  decision,  Brady, 
J.,  in  speaking  of  Smith  v.  White,  says  that  that  case 
"  determines  that  the  issues  created  by  the  pleadings 
in  the  court  below  are  those  to  be  tried  on  its  removal 
to  this  court ;"  but  he  immediately  adds,  that  it  "con- 
tinues in  all  respects  to  be  an  action  in  a  district 
court,  the  trial  of  which  is  to  be  had  in  this  court.'' 

If  it  continues  to  be,  in  effect,  an  action  in  a  dis- 
trict court,  then  it  must  be  subject  to  the  incidents  of 
such  an  action,  among  which  is  the  right  of  amend- 
ment of  the  pleadings,  within  the  limits  of  the  juris- 
diction of  the  district  courts. 

And  this  seems  to  have  been  contemplated  by  the 
general  term,  for  Brady,  J.,  says,  "The  removal  can- 
not be  made  until  after  issue  joined  ;  and  tlie  issues 
cannot  be  so  changed  that  a  subject,  not  of  original 
jurisdiction,  may  be  litigated  against  the  consent  of 
one  of  the  parties."  This  must  be  read  in  connection 
with  the  passage  before  quoted  and  is  very  far  from 
deciding  that  no  amendment  of  the  pleadings  can  be 
allowed  by  this  court.  On  the  other  hand,  I  think  it 
implies  that  they  may  be  amended  within  the  limits  of 
original  jurisdiction,  and  the  power  of  the  court  below 

to  grant,  which,  as  we  have  seen,  is  very  great. 
[*]  I  do  not  know  the  facts  in  the  case  of  Fagan  v. 

Poor;  but  the  decision  manifectly  is  based  upon 
and  follows  Salter  v.  Parkhurst,  and  I  presume  was 

deoided  under  a  similar  state  of  facts, 
f]  I  am,  therefore,  of  the  opinion  that  this  court 

has  power  to  permit  amendments  to  pleadings, 
within  the  limits  above  indicated,  where  a  proper  case 
has  been  made  out.  And  I  am  confirmed  in  it  by  the 
views  expressed  in  Ludwig  v.  Minnot  (4  Daly^  481). 

If  no  such  power  existed  in  this  court  justice  might 
miscarry,  as  in  this  case,  if  it  is  true  that  the  plaintiff's 
salary   for  the   month  of  December,  1885,  has  been 
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actually  paid,  and  the  defendants  were  not  permitted 

to  show  that  fact. 
[*]  Motion  granted  npon  the  payment  of  $10  costs 

toplaincifT,  and  defendants  stipulating  not  to  post- 
pone the  trial  of  the  action  on  account  of  such  amend- 
ment being  allowed. 


BROWNING,  EtespoNDENT,  v.  HAYES,  Appellant. 

Supreme   Court,    Second   Department,   General 
Term,  July,  1886. 

§§  2434,  2442. 

Supplemental  proeeedingt — Form  of  order  made  in  one  county  for  exam- 
ination  in  another. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  in  one 
judicial  district  for  the  examination  of  a  judgnent  debtor,  in  pro- 
ceedings supplementary  to  execution  in  anotlier  judicial  district, 
the  order  must  be  made  returnable  before  a  judge  of  the  district  ia 
•which  the  examination  is  to  be  held.  Accordingly, — Held,  tiiat  an 
order  made  by  a  judge  of  the  supreme  court  in  King's  county  for 
the  examination  of  a  non-resident  judgment  debtor,  having  a  place 
of  business  in  New  York  city,  before  a  referee  in  that  city,  which 
did  not  direct  that  subsequent  proceedings  be  before  a  judge  of 
the  supreme  court,  in  the  first  judicial  district,  was  irregular,  and 
should  be  set  aside. 

{Decided  July  23,  1886.) 

Appeal  by  judgment  debtor  from  order  denying 
motion  to  vacate  order  for  his  examination  in  proceed- 
ings supplementary  to  execution. 

The  order  for  the  examination  of  the  judgment 
debtor,  after  reciting  the  facts,  read  as  follows  : 
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"I  do  hereby  order  and  require  the  judgment 
debtor  to  appear  before  Sarauel  W.  Bower,  Esq.,  a 
counsellor  of  this  court,  who  is  hereby  duly  appointed 
a  referee  herein  at  his  office,  No.  35  Pine  street,  in  the 
city  of  New  York,  on  the  24th  day  of  Marcli,  1886,  at 
2  o'clock  in  the  afternoon,  and  on  such  further  days 
as  the  court  or  referee  duly  ax)pointed  shall  name,  to 
make  discovery  on  oath  concerning  his  property. 
And  the  said  judgment  debtor  is  hereby  forbidden  to 
transfer  or  make  any  other  disposition  of  the  property 
belonging  to  him  not  exempt  by  law  from  execution, 
or  in  any  manner  to  interfere  therewith,  until  further 
order  in  the  premises. 

"  Bated  at  Brooklyn,  at  the  Court  House,  the  19th 
day  of  March,  1886.  "C.  E.  Pratt 

"J.  S.  C." 

The  judgment  debtor  moved  to  vacate  this  order, 
and  his  motion  was  denied,  and  from  the  order  there- 
upon entered  he  took  this  appeal. 

Other  facts  appear  in  the  opinion. 

William  B.  Oarrard,  for  judgment-debtor,  appel- 
lant. 

An  order  to  examine  a  debtor  residing,  or  having  a 
place  of  business  out  of  the  judicial  district  of  the 
justice  making  the  order,  should  require  all  subse- 
quent proceedings  to  be  had  before  a  judge  in  the 
county  where  the  debtor  resides  or  has  a  place  of 
business.  Shaltz  v.  Andrews,  6  N.  Y.  Weekly  Dig. 
156  ;  Pardee  v.  Tilton,  83  N.  Y.  628. 

Charles    8.   Simplcins^    for   judgment-creditor,    re- 
spondent. 

It  will  be  seen  by  section  2434  of  the  Code  of  Civil 
Procedure  that  the  judges  of  the  supreme  court  are 
only  called  in  to  act  where  other  judges  are  unable  to 
act,    in  judgments    obtained    in    their  courts.      ThQ 
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supreme  court  is  excluded  from  this  provision,  and 
tliis  se(Mi<)n  only  provides  in  the  event  of  such  dis- 
qualification of  the  jiulti^es  as  mentioned,  that  thn 
order  to  exauiiiie  or  the  warrant  to  arrest  a  judgment 
debtor,  shall  be  returnable  before  the  supreme  court 
jndgH  residing  in  the  district  where  the  judgment 
debtor  is  to  be  examined,  and  that  the  order  to  exam- 
ine the  judgment  debtor  in  that  event,  should  direct 
that  all  proceedings  be  had  in  the  county  where  such 
judge  resides,  and  where  the  judgment  debtor  is  to  be 
examined,  and  not  otherwise.  This  section  is  entirely 
different  from  section  292  of  the  old  Code,  under 
which  some  decisions  have  been  made  as  to  the  direc- 
tions in  the  order,  that  the  examination  shall  be  had 
in  the  county  where  the  judgment  debtor  resides,  or 
has  a  place  of  business.  Baldwin  v.  Peny,  1  N.  Y. 
Cio.  Pro.  118. 

Barnard,  P.  J.— The  plaintiff  obtained  a  judgment 
in  Kings  county  in  the  supreme  court.  A  transcript 
was  filed  in  the  county  of  New  York,  and  an  execu- 
tion was  issued  to  the  sheriff  of  that  county  and 
returned  unsatisfied. 

The  defendant  is  a  non-resident  of  the  State,  and 
has  a  i)lace  of  business  in  the  county  of  New  York. 
An  order  was  made  by  a  judge  of  the  snprenje  court 
in  Kings  county  that  the  defendant  appear  before  a 
referee  in  the  city  of  New  York. 

The  order  does  not  provide  that  the  subsequent 
proceedings  be  had  before  a  justice  of  the  supreme 
court  of  the  first  judicial  district.  I  think  the  order  is 
irregular  in  this  respect,  and  cannot  stand.  Sectiop 
2434  of  the  Code  of  Civil  Procedure  is  not  very  plain. 
It  can  be  gathered  therefrom,  by  a  very  strict  rending, 
that  it  is  only  in  cases  where  a  supreme  court  justice 
makes  the  order  in  the  place  of  other  inferior  judges, 
that  a  provision  must  be  inserted  making  the  order 
Vol..  XL— 15 
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returnable  before  a  supreme  court  justice  or  other 
local  magistrate  of  the  judicial  district  where  the 
©yder  is  to  be  executed. 

This  reading  is  not  the  true  one.  A  debtor  non- 
resident cannot  be  taken  out  of  the  county  where  his 
place  of  business  is.  When,  therefore,  an  order  to 
examine  a  judgment  debtor  is  made  by  a  justice  of  the 
supreme  court  to  examine  a  debtor  in  another  judicial 
district,  the  order  must  be  made  returnable  before  a 
judge  of  that  district,  and  the  words,  "in  that  case," 
in  section  2434,  do  not  alone  refer  to  orders  made  by 
inferior  judgi^s,  but  are  intended  to  embrace  all  orders 
to  be  made  *•  before  a  justice  of  the  supreme  court.'* 
By  section  2442  tiie  referee  must  certify  the  evidence 
to  the  judge  before  whom  the  order  is  made  returna- 
ble. This  langiinge  would  not  be  proper  in  the  ordi- 
nary case  of  an  order  made  in  a  county  where  the 
debtor  resided  by  an  officer  therein.* 

The  order  should,  therefore,  be  reversed,  with 
costs  and  disbursements,  and  the  motion  granted, 
with  costs,  all  costs  to  be  applied  on  the  judgment. 

Dykman,  J.,  concurred  ;  Culi^en,  J.,  not  sitting. 

*  Mr.  Justice  Bartlett,  in  making  the  decision  on  wliicli  the 
order  appealed  from  v.'as  entered,  said  in  reference  to  this  point  : 
"  It  is  urged'  that  the  order  is  defective,  in  not  requiring  all  proceed- 
ings hereafter  to  be  iiad  in  New  Yoik  county  before  a  justice,  to  be 
specified  in  tl)e  order,  l)ut  tiiat  requirement  of  the  old  Code  does  not 
a[)pear  to  l»e  retained  in  the  present  (^ode  of  Civil  Procedure;  the 
jiidgnienl  debtor  is  entitled,  if  a  non-resident,  as  in  this  case,  to  be 
examined  in  the  county  vviiere  his  place  of  business  is  situated  (Code 
of  Civ,  Pro.  §  2459).  But  he  may  l)e  examined  there  before  a  referee, 
and,  in  that  event,  the  referee  must  certify  the  evidence  and  other 
proceedings  to  I  he  judge  to  whom  the  order  is  returnable  (Co^Z<!  w/ 
Civ.  Pro.  §  2442).  It  is  not  entirely  clear  what  this  expression 
means  in  siicli  a  case  as  the  present,  but  I  am  inclined  to  think  it 
means  the  judge  l>y  whom  litis  order  is  granted,  and  that  the  pn^per 
course  for  the  referee  lierein  will  be  to  report  the  testimony  to  Mr, 

Justice  PllATT." 
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In  re  CHARLES  E.  HAIGHT,  an  Imprisoned 
Debtok. 

County  Court  Chautauqua  County,  May,  1886. 
§2200  et^eq.,220^,  2208. 

Discharge  of  judgment  debtor  from   imprisonment — What  u$e  of  proj^ 
0rty  will  prevent. — Fourteen  day  act. 

To  entitle  a  judgment  debtor,  imprisoned  by  virtue  of  an  exccutioft 
to  collect  a  sum  of  money,  issued  in  a  civil  action  or  proceeding,  to 
be  dischiirged  therefrom  under  section  2200  et  seq.  of  the  Code  of 
Civil  Procedure  his  proceeding  must  be  "just  and  fair,''  [']  ».  «., 
tliciifiidavit  that  the  debtor  is  required  by  section  2304  of  the  Cods 
of  Civil  Procedure  to  make  must  be  true  in  its  letter  and  spirit.  ['J 

A  ju(lgm<nt  debtor  cannot  be  discharged  from  imprisonment  under 
ext'iution,  pursuant  to  sections  2200  et  seq.  of  the  Code  of 
Civil  Procedure  who  has  disposed  of  property  with  the  intent  t» 
defraud  existing  creditors,  and  that  whether  the  disposition  was 
made  before  or  after  the  action  in  which  he  was  arrested;  [*]  bnt 
lo  prevent  a  disc  harge  there  must  have  been  an  intent  to  defraud 
existing  creditors  of  whom  the  creditor  contesting  the  discharge 
is  one.['] 

Where,  in  a  proceeding  under  section  2200  et  seq.  of  the  Code  of 
Civil  Proctulnre  for  lh<»  discharge  from  imprisonment  of  a  judg> 
mcnt  debtor,  if  appeared  that,  the  judgment  upon  which  tlie  execiv 
tinii  undi-r  which  In*  was  iinprison>-d  w.is  issued  was  rendered  ia 
IHSl  in  an  aciicin  to  recover  $•)()()  with  interest  alleged  to  have  beCB 
obtained  by  the  defendant  from  the  plaintiff  through  dure.ss  and  by 
n\rjin«*  cf  ilireats  «»n  Nov«"mber  13,  lb75;  that  he  defended  ths 
action  itnd  m-'Ved  for  a  nonsuit  but  offered  no  evidence  himself, 
and  apiM-aUMl  to  ihe  general  term  from  an  order  denying  a  new  tiial 
wiiich  WHS  there  nffirmeil.  and  the  debtor  swore  upon  his  examinatioB 
in  said  pr-Meedii.gs  that  he  never  had  said  $500, — Held,  that  his  fail- 
ure t(»  necou'i  f>  r  the  disposition  of  the$n()0  wonld  not  i>revent  hit 
dis«  h:irge;  [*.'  thai  the  fact  that  17  or  18  years  before  the  time  of 
aftplyint;  for  Ids  tiiselntrge  (188<$)  he  rau<ed  pro|)erty  belonging  to 
hiiM  to  b-  conveynd  t«>  his  wife,  would  not  prevent  his  discharge  •■ 


228  CIVIL   procedurp:   reports. 

Ill  re  Ilaiglit.  '< 

the  judgment  creditor's  debt  did  not  then  exist;  [*,•]  that  the  use  of  i 

money  ($998.40)  received  by  tlie  debtor  in  the  December  preceding  \ 

the  January  in  which  the  action  against  him   was   tried,  to  defend  ; 

the  actioli  and  take  the  appeal,  and  in  traveling  about  out  of  the  : 

Siafe, — which  he  left  to  escape  arrest,  for  the  purpose   of  "  killing  " 
time  "  and  looking  for  a  situation,  was  a  disposition  of  his  property 

with  intent  to  injure  and  defraud   his  creditor  and    prevented  his  ; 
discharge,  ['']*  and  this  altliougli  he  swears  that  he  did  not  intend 

to  injure  or  defraud  any  creditor.  ['']  , 

The  occasion  and  history  of  the   "  Stillwell  Act"  and   the  practic«  . 

before  its  passage  and  under  it,  stated. t  I 

{Decided  May  25,  188G.)  i 

Applica*^ion    by    Charles   E.    Hnight,    a  judgment  ' 

debtor,  imprisoned  by  virtue  of  an  execution  to  col-  i 

lect  a  sum  of  money,  issued  out;  of  the  supreme  court  ; 

in  a  civil  action,   to  be  discharged  from  imprison-  - 
ment. 

The  facts  appear  in  the  opinion.  j 

Silas.  W.    Mason^  for   the  judgment-debtor  and  ; 

application.  j 

Walter  W.  Holt^  for  judgment-creditor,  opposed,  i 

\ 

Maryin"  Smith,  Sp.  Co.  J. — The  statute  abolishing  i 

imprisonment  for  debt  adopted,  in  1831,  known  as  the  '■■ 

Stillwell  Act^  forbids  arrest  and  imprisonment  up-' , 

{']    on  civil  process  in  all  suits  and  proceedings  founded  ] 

upon  contract,  except  where  the  action  is  brought  \ 
to  recover  for  a  debt  fraudulently  contracted  and  like 
cases,  and  provides  for  the  application  of  the  debtor's  ■ 
property,  if  he  have  any,  toward  the  payment  of  the  j 
( 

*  See  In  re  Lowell,  8  K  7.  Civ.  Pro.  5;  In  re  Caamano,  8  Id.  29;  ' 

Bradford  v.  People,  20  Hun,  309.  , 

t  For  a  review  of  the  history  of  the  legislation  for  the  relief  of  i 

debtors  see  In  re  Audriot,  2  Daly,  35.  J 


CIVIL    PROCEDURE     REPORTS.  229 


Jn  re  Haiglit. 


fraudulently  contracted  debt,  and,  if  he  have  no  prop- 
erty, for  his  disciiarge  under  what  is  known  as  the 
Fourteen  Day  Act. 

Prior  to  the  passage  of  the  Stillwell  Act  there  was 
no  distinction,  in  the  law,  between  one  debtor  and 
another, — the  fraudulent,  and  the  honest  but  unfor- 
tunate debtor  were  each,  equally  liable  to  arrest  and 
imprisonment  for  the  failure  to  pay  judgments  recov- 
ered in  civil  actic^ns  against  them.  The  English  pro- 
cess which  we  call  an  execution  against  ihe  person,  or 
body  execution,  is  intended  to  confine  the  debtor 
until  he  satisfies  the  debt.  It  is  not  a  satisfaction, 
strictly  speaking,  but  the  means  of  procuring,  or 
rather  coercing,  satisfaction.  Imprisonment  is  no 
I)art  of  the  contract,  and  a  release  from  imprisonment 
does  not  satisfy  the  debt  nor  impair  the  obligation, 
but  leaves  it  a  charge  against  property.  Prior  to  the 
adoption  in  1789,  of  the  Fourteen  Day  Act,  re  enacted 
with  modifications  in  1801,  imi)risonment  for  debt 
meant  perpetual  imprisonment,  no  matter  how  the 
debt  was  contracted,  whether  honestly  or  fraudu- 
lently, until  the  debt  was  paid,  as  said  Lord  Hyde 
(Many  v.  Scott,  1  Mod.  132) :  "If  a  man  be  taken  in 
execution  and  he  lie  in  prison  for  debt,  neither  the 
plaintiff,  at  whose  suit  he  was  arrested,  nor  the  sheriff 
who  took  liim,  is  bound  to  find  him  meat,  drink  or 
clothes  ;  but  he  must  live  on  his  own,  or  on  the  char- 
ity of  others,  and  if  no  man  will  relieve  him, 
let  him  die  in  the  name  of  God,  says  the  law,  and  so 
say  I." 

There  being  no  relief  for  the  judgment  debtor  once 
imprisoned  nor  any  provision  for  his  maintenance 
while  in  prison,  the  abuse  of  his  power  by  the  over- 
severe  creditor,  and  the  poverty  of  the  people  in  that 
early  day,  induced  the  adoption  of  the  Fourteen  Day 
Act,  which,  as  modified  in  i8Hl,  provides  for  the  abso- 
lute discharge  of  the  imprisoned  debtor,  upon  peti 
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tion,  after  certain  specified  terms  of  imprisonment 
regulated  according  to  the  amount  of  the  debt,  if  he 
"be  minded  to  deliver  up  to  the  creditor  or  creditors 
who  shall  so  charge  him  in  execution  all  his  estate 
and  effects  towards  satisfaction  of  the  debt  or  debts 
with  which  he  stood  charged."  The  petition,  it  was 
provided,  should  be  accompanied  by  a  true  account  of 
the  debtor's  estate,  and,  if  the  court  so  required,  as  it 
always  did,  he  must  take  an  oath  that  the  account 
was,  in  all  respects,  just  and  true,  and  that  he  had 
not  at  any  time  or  in  any  manner  or  way  whatsoever 
disposed  of  or  made  over  any  part  of  his  estate  real  or 
personal,  in  law  or  in'  equity,  with  the  view  to  the 
future  benefit  of  himself  or  family,  or  with  the  view 
or  intent  to  injure  or  defraud  any  of  his  creditors. 
The  act  then  provided  tha!^,  if  the  court  should  be  sat- 
isfied that  the  proceedings  on  the  pait  of  the  prisoner 
were  just  and  fair,  it  should  order  an  assignment  and 
discharge.  This  act  made  no  distinction  between 
classes  of  debtors,  but  all  were  equally  entitled  to  a 
discharge  if  their  proceedings  were  just  and  fair. 

This  act  was  again  modified  in  1883  (I  ^.  L.  348), 
and  afterwards,  with  further  modifications,  became  a 
part  of  the  Revised  Statutes  (2  R.  8.  32-39),  but  none 
of  these  modifications  affect  in  anywise  the  general 
scope  and  theory  of  the  act.  '  The  proceedings  upon 
the  part  of  the  debtor  have  always  been  required  to 
have  been  just  and  fair,  and  it  has  always  been 
required  that  he  swear,  in  substance,  that  he  has  not 
disposed  of  any  part  of  his  property  with  intent  to 
injure  or  defraud  any  creditor,  and  such  is  the  statute, 
which  has  become  a  part  of  the  Code  of  Civil  Proced- 
ure (art.  Ill,  title  I,  chap.  XVII,  §§  2200,  et  seq.), 
wherein  it  is  said  that  a  person  imprisoned  by  virtue 
,  of  an  execution  issued  in  a  civil  action  to  collect  a 
sum  of  money  may  app'y  for  his  discharge  at  any 
time,    unless   the   sum   for   which    he   is    imprisoned 
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exceeds  live  hundred  dollars,  in  which  case  he  may 
not  present,  his  petition  until  he  has  been  imprisoned 
at  least  three  months  (§2202).  To  the  petition  must 
be  annexed  a  schedule  containing  a  just  and  tru« 
account  of  all  the  property  of  the  petitioner  (§  2203), 
and  to  the  petition  and,  schedule  the  petitioner  must 
annex  his  affidavit  that  the  matters  of  fact  stated  ia 
the  petition  and  schedule  are,  in  all  respects,  just  and 
true,  and  that  he  has  not.  "at  any  time  or  in  any 
manner  whatsoever,  disposed  of"  or  made  over  any 
part  of  his  propertj%  not  exempt  by  express  provision 
of  law  from  levy  and  sale  by  virtue  of  an  execution, 
for  the  future  benefit  of  himself  or  his  family,  "or 
disposed  of"  or  made  ovei- any  part  of  his  i)roperty 
*'  with  intent  to  injure  or  defraud  "  any  of  his  credit- 
ors (§  2204).  If  the  court  is  satisfied  that  the  petition 
and  schedules  are  correct  "and  that  the  petition 
[•]  er's  proceedings  are  just  and  fair"  (§  2208),  and 
unless  the  opposing  creditor  satisfies  the  court 
"that  tile  proceedings  on  tiie  part  of  the  petitioner 
are  not  just  and  fair,"  the  court  must  direct  an  assign- 
ment and  grant  a  discharge  (§  2210). 

We  have  no  inquiry,  then,  other  than  into  the 
question  whether  or  no,  in  the  eye  of  the  law,  the 
proceedings  of  the  i)etitioner  are  just  and  fair,  and  to 
that  end  we  must  ascertain  the  construction  given  by 
the  courts  to  this  expression  which,  as  we  have  seen, 
has  been  uniform  in  all  the  statutes. 

The  precise  force  and  meaning  was  first  defined,  by 
the  courts  of  this  State  in  Peoj)le  v.  White  (14  IIoio. 
l*r.  501,  502),  by  Mr.  Justice  S.mith  who  says:  "The 
word  proceeding  ordinaril}^  relates  to  forms  of  law, 
to  modes  in  which  judicial  transactions  are  conducted. 
It  seems  to  be  used  inartificially  in  this  place  and  in 
an  untechnical  sense.  These  words  apply  to  moral 
qualities  or  acts,  dealings  and  transactions,  but  not 
fitly  to  formal  legal  proceedings.  .    .    .    The  allegation 
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that  the  proceedings  of  the  debtor  are  not  jnst  and 
fair  must  be  based  upon  and  refer  to  some  other  .lass 
of  facts  or  transactions  of  the  debtor.  The  policy  and 
spirit  of  the  insolvent  law  is  to  discharge  debtor* 
from  imprisonment  on  their  giving  up  honestly  all 
their  property  to  creditors.  The  affidavit  which  appli- 
cants under  this  article  are  required  to  make  is,  I 
think,  a  key  to  the  meaning  of  the  words  in  the  con- 
nection in  question.  .  .  This  affidavit  must  be  true  in 

its  letter  and  spirit,  or  the  proceedings  of  the 
[']     applicant  can  not  be  just  and  fair  within  the  sense 

and  meaning  and  true  intent  of  the  statute.'* 
This  construction  seems  to  have  been  followed  in  all 
the  cases  we  have  examined,  and  adopted  by  the  court 
of  appeals  in  the  Matter  of  Brady  in  which  Judge 
Earl  says  (69  JW  Y.  217),  "  The  affidavit  is  a  part  of 
the  proceeding,  and  that  can  not  be  just  and  fair 
unless  it  is  true." 

No  claim  is  here  made  that  the  affidavit  of  the 
petitioner,  which  is  in  the  form  required  by  the  stat- 
ute, is  untrue  in  any  regard  except  that  the  opposi- 
tion to  the  petitioner's  discharge,  claim  and  insist  that 
he  has  disposed  ol'  property  with  the  intent  to  injure 
and  defraud  the  judgment  creditor  at  whose  instance 

he  is  now  imprisoned. 
[']  Whenever  it  appears  in  these  proceedings  that 

the  debtor  has  .  disposed  of  x'l'operty,  with  the 
intent  to  injure  and  defraud  existing  creditors,  he  can 
not  obtain  a  discharge  (Matter  of  Brady,  svpra  ;  Cof- 
fin «.  Gourlay,  20  Huriy  308),  and  any  disposition  of 
property,  which  is  intended  to  defraud  existing 
creditors,  whether  made  l>efore  or  after  the  action  in 
which  the  arrest  is  made,  will  bar  a  discharge  (Matter 
of  Watson,  2  E.  D.  Smith,  429;  Gaul  v.  Clark,  1  W. 
Dig.  209  ;  People  v.  White,  svpra  ;  Matter  of  Finck, 
59  HoiD.  149).  That  such  a  disposition  of  property 
should   operate  as  a  bar  to  a  discharge,  there  must 
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have  been  an  intent  to  delraud  existing  creditors,  of 
wlioai  tlie  creditor  contesting  the  discharge  is  on«'.* 

It  is  perfectly  clear  that  an  imprisoned  debtor  who 
has,  at  any  time,  made  any  disposition  of  his  prop- 
erly, wiih  intent  to  injure  and  defraud  any  creditor, 
and  such  disposition  has  that  effect,  he  will  be  denied 
a  disobaige. 

Tliere  are  many  frauds  that  may  be  practiced  by 
debtors  that  will  work  injury  to  creditors  though  not 
elf^'Cied  by  means  of  fraudulent  conveyances.  In  the 
;Ma((er  of  Benson  (1  Insolv.  H.  301),  it  was  held,  that 
where  the  proceeds  of  certain  property  purchased  by 
an  insolvent  iirm  came  into  the  hands  of  one  of  the 
partners,  who  failed  to  give  a  satisfactory  explanation 
of  the  disposition  thereof,  he  could  not  obtain  a  dis- 
charge from  imprisonment  under  an  execution  issued 
uf)()n  a  judgment  recovered  by  the  vendor  of  the  prop- 
erty. In  tiie  Matter  of  Watson  {supra\  it  was 
earnestly  .contended  that  the  fraudulent  disposition 
01  prf»neriy  coutemj)iated  by  tlie  legislature  is  a  dis- 
poser ion  made  by  the  debtor  between  his  arrest  and 
examination,  and  that,  if  lie  disposed  of  the  pro- 
pnr'y  fraud nlenf4y,  before  any  proceedings  were  in- 
stil nred  against  him,  that  would  be  no  bar  to  his 
discharge.  This  view  of  the  statute  did  not,  in  this 
casf.  nor  has  it  in  subsequent  cases,  met  the  approval 
of  fh*^  court.  The  petitioner,  so  say  the  courts,  "is 
obliged  to  swear  that  he  has  made  no  such  disposi- 
tion a^  awy  time.  These  words  are  plain  and  unmis- 
takibl**.  To  attempt  to  limit  their  signification  by 
declaring  them  to  be  understood  as  applying  only  to 
a  i-ariicuiar  period  would  be  departing  from  the 
obvions  meaning  of  langunge," 

The  judgment  by  virtue  of  which  in  execution  the 

*  See  on  this  point  In  re  Bnidv,  r>9  N.  Y,  215;  Matter  of  Pearce^ 
29  Hun,  270;  Coffin  t.  Gourlay,  20  hi.  308. 
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petitioner  in  the  matter  at  bar  stands  charged  and 
imprisoned  was  recovered  in  an  action  brought  against 
him,  by  one  Mary  Tompkins,  in  November,  1881,  to 
recover  five  liund red  dollars,  v^^ith  interest,  alleged  to 
have  been  obtained  by  him  tlirough  duress  and  by 
means  of  threats  on  November  13,  1875.  The  peti- 
tioner ansvvereu  to  the  complaint  in  the  action  and 
denied  all  the  allegations  thereof,  amt  set  up  the  stat- 
ute of  limitations.  These  issues  were  tried  at  a  circuit 
term  of  the  sujjreme  court  held  in  and  for  Chautauqua 
county  in  January,  1884.  The  jtetilioner  was  present 
at  the  trial  with  coun^^el,  and  at  the  close  of  the  plaint- 
ifiFs  case  movf-d  a  nonsuit  and  asked  the  court  to 
direct  a  verdict,  which  denied,  he  offered  no  evidence, 
nor  was  he  sworn  himself.  The  plain i  iff  had  a  verdict 
upon  which,  January  24,  18S4.  judgment  was  entered 
against  the  [)etitioner  for  $.s74.8:^.  The  petitioner 
moved  for  a  new  triul  au<l  appealed  to  the  general 
term  from  the  order  denying  it  which  was  affirmed. 

The  real  facts  in  isNUe  were  whethei-  the  petitituier 
obtained  the  money,  when  Jindin  what  mimner.  Upon 
his  exnminiition  he  denies  ihat  he  ever  had  it  and 
swears  I'hiit  he  did  not.  Judgments  are  the  sayings  of 
the  Jaw  nnd  aie  to  be  tnken  as  true.  By  this  judg- 
ment, as  to  nil  the  f:icts  nej'essary  tobeshownin  order 
to  snstjiin  the  actions  which  are  common  both  to  the 
action  nnd  this  proceeding,  the  petitioner  is  concluded. 
To  tind  out  wheih<'f  he  did  oi-  did  not  hnve  the  money, 
and.  if  he  had  ii.  when  he  got  it  is  what  that  action 
was  iii>out.  The  hndintjf  of  these  facts  was  indispensa- 
ble to  a  recovery.  impoUniid  excn.sat  legem.  We  do 
not  think,  however,  th:it  tli-^  judgment  is  (ionclusive  to 
the  extent  thnt.  he  here  denying  that  he  ever  received 
the  Tiioiiey.  the  peiitiorier  will  be  required  to 
[*]  jiccoiHii  f;)r  its  disposition  or  be  open  to  the 
chaiixe  of  linving  disposnd  of  it  with  intent  to 
injure  his  cr^ditois  within   the  rule  hiid  down  in  the 
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Matter  of  Brady,  wbicli  in  general  principle  is  appli- 
cable to  this  case,  but  vastly  different  in.  essential 
facts.  That  is  to  say,  the  judgment,  no  matter  whether 
'  he  had  the  money  or  not,  no  matter  how  much  of  a 
hardship  it  may  be,  is  conclusive  that  the  debt  is  a 
just    debt    and    came    into    existence  November  13, 

1875. 
[*]  It  was  shown  by  the  evidence  of  the  petitioner 

upon  the  examination  that  some  seventeen  years 
ago  he  caused  to  be  conveyed  to  his  wife  eighteen  or 
twenty  acres  of  land.  This  is  of  no  avail  here  for  the 
only  creditor  contesting  this  application  is  Mary  Tom j> 
kins,  and  her  debt  did  not  exist  until  the  year  1875, 
and   to  prevent  a  discharge  the  disposition  must  be 

intended  to  defraud  existing  creditors. 
[•]  The     disposition     therefore    of     the    money 

obtained,  to  recover  which  the  action  in  the 
supreme  court  was  brought,  nor  the  disposition  of  the 
land  will  neither  bar  a  disciiarge.  The  disposition  of 
the  money  received  by  the  petitioner,  nearly  one 
thousand  dollars,  from  Mrs.  Brownell  presents  an 
entirely  different  case. 

In  his  story,  as  detailed  upon  the  examination,  the 
petitioner  tells  us  that,  in  the  December  before  the 
January  in  whicii  the  action  against  him  was  tried, 
he  received  from  Mrs.  Brownell  ^998.40.  The  petitioner 
and  his  family,  wife  and  children,  then  lived  in  the 
town  of  Westtield,  in  this  county,  in  which  town  they 
have  resided  many  years.  Mrs.  Brownell  then  lived 
in  that  town.  She  received  about  this  time  a  draft 
for  about  $1,800,  and  she  and  the  petitioner  made  a 
journey  to  Northeast,  Pennsylvania,  and  got  the  draft 
cashed  there  instead,  as  would  have  been  tiie  natural 
thing  to  do,  of  getting  it  cashed  at  some  Westfield 
Bank.  Of  the  proceeds  of  this  draft  while  at  North- 
east the  petitioner  received  the  $998.40.  The  petitioner 
«ays  he  was  "hunted  out  of  the  country  in  this  case," 
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and  left  the  town  of  VVestfield  Jnrinnry  17,  1884,  th& 
dny  of  the  trial,  and  went  out  of  the  State,  and  did 
not  return  until  September  25,  1885,  the  day  befoie  be 
was  arrested.  During  this  prolonged  absence  he  risit- 
ed  upon  no  errand  but  "killing  time"  and  looking 
for  a  situation,  Pennsylvania,  Ohio,  Indiaiui,  Illinois, 
Iowa,  Minnesota,  and  Dakota.  He  made  his  headquar- 
ters at  a  hotel  in  Northeast,  tlFteen  miles  west  fron> 
where  his  wife  was  living,  and,  occasionally,  v/as  in 
this  State  for  short  intervals,  raking  pains  to  avoid 
arrest,  coming  and  going  on  Sundays,  instructing  his 
family  not  to  open  the  door  of  the  house  until  they 
knew  who  asked  admittance,  intending  that  no  sheriff 
or  official  should  arrest  him.  In  speaking  of  this- 
$998  40  the  following  questions  were  asked  him  to 
which  he  made  the  following  answers:  "In  traveling- 
over  these  States  you  have  mentioned  of  course  it 
would  cost  you  money?  It  cost  money,  yes,  sii".  How 
much  money  did  you  expend  in  traveling  over  these- 
States  to  kill  time?  Considerable,  As  near  as  yoa 
can  tell  how  much  ;  abf)ut  how  much  did  you  s[)end? 
I  got  through  near  about  S900.  How  mucli?  About 
$900.  And  your  object  was,  as  you  said,  to  keep  out 
of  the  way  of  this  trouble  ?  It  was."  A  prndent  man 
would  have  deposited  this  money  in  some  banking- 
institution  ;  a  man,  had  he  not  wished  to  conceal  that 
he  had  it,  would  not  have  left  as  did  the  petitioner 
during  his  journeying,  the  much  greater  portion  of  sa 
large  a  sum  in  his  satchel  at  his  room  at  the  hotel  in 
Northeast,  taking  with  him  but  snfficient  to  pay  his 
expenses  till  his  return.  In  response  to  questions  put 
him  by  his  counsel  the  petitioner  accounts  for  this 
money,  of  which  when  arrested  he  had  but  $40  60,  in 
this  manner ;  paid  counsel  for  defending  the  action, 
witness's  fees  and  board  $203,  of  which  $19^3  wms  paid 
counsel  ;  expenses  in  the  west  $197  ;  expenses  of  a  five 
weeks'   stay  in    the   oil  regions   $193;   board   bill   at 
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Northeast  $C5  ;  expenses  of  another  trip  in  Pennsyl- 
vania   $125;    toward    maintenance    of    family   $123; 

clothing  $;^5,  making  in  all  $941. 
p]  The  i)etifioner,  it  is  true,  swears  that  he  dis- 

posed of  none  of  this  money  with  the  intent  to  in- 
jure and  defraud  any  creditor.  We  cannot  agree  with 
him.  Intentions  are  subservient  to  the  law,  not  the  law 
to  intentions.  Fraud  is  to  be  proved  and  not  presumed. 
It  is  seldom,  however,  that  it  can  be  directly  proved, 
and  usually  it  is  deduced  from  other  facts  that  natu- 
rally and  logically  indicate  its  existence.  They  must 
not  be  when  taken  together  and  aggregated,  when 
interlinked  and  put  into  proper  relation  with  each 
other  consistent  with  honest  intent.  Were  the  pro- 
<;eedings  of  the  petitioner  in  regard  to  this  money, 
sufficient  in  itself  to  have  paid  this  debt  that  the  court 
have  said  is  a  just  one,  just  and  fair  toward  this  credi- 
tor ;  were  they  consistent  with  honest  intent  ?  We 
cannot  say  they  were.  Of  this  money  he  paid  $193  to 
employ  counsel  to  interpose  an  answer;  put  his  credi- 
tor to  a  trial  at  which  he  does  not  produce  or  swear  a 
witness  ;  and  to  the  expense  and  trouble  of  an  appeal 
resulting  against  him,  thus  delaying  judgment  for 
over 'three  years.  For  the  very  purpose  of  avoiding 
the  judgment,  when  finally  obtained,  on  the  day  of 
the  trial,  he  takes  himself  and  the  money  he  has  left 
out  of  the  jurisdiction  of  our  courts,  and  spends 
nearly  $(3tX)  of  it  traveling  about  killing  time.  For 
the  very  purpose  of  preventing  his  creditor  from 
recovering  her  debt  by  means  of  the  only  process  the 
law  furnishes  in  such  cases,  to  keep  her  from  reaching 
his  person,  resulting  in  keeping  her  from  reaching 
this  money,  which  in  right  belonged  to  her,  which  he 
ever  had  upon  his  person  or  hidden  away,  he  kept 
himself  and  it  beyond  the  reach  of  execution,  and 
then  disposed  of  the  money  to  suit  his  own  pleasure. 
The  case  is  as  aggravated  as  t)»e  Matter  of  Watson,  ia 
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which  the  learned  judge,  who  delivered  the  opinion, 
said  :  "  I  cannot  persuade  myself  tliat  a  man  may, 
for  the  express  purpose  of  defrauding  his  creditors, 
hinder,  delay,  and  prevent  their  collecting  their  debts, 
go  'out  of  the  State'  and  take  all  his  property  with 
him,  and  then  by  expenses  of  living,  or  unforeseen 
losses,  or  even  inevitable  calamity,  he  loses  hia 
money,  return  here  and  ask  his  discharge." 

The  construction  put  upon  the  statutes  affecting 
imprisonment  for  debt  by  the  courts,  will  lead  in  some 
instances,  and  perchance  in  this,  to  jierpetual  impris- 
onment ;  nevertheless,  courts  have  no  other  power  or 
duty  than  to  construe  and  enforce  the  law  as  they 
find  it.  They  may  not  modify  it  nor  soften,  however 
much  they  might  so  desire,  any  of  its  hard  i)rovisions. 
They  are  able  to  do  that  only  which  can  be  lawfully 
done.  They  declare  the  law  as  it  is  ;  the  people  make 
the  law.  The  courts  say  :  It  is  so  written,  and  it  can 
not  be  abrogated  or  moditied  but  by  the  power  that 
made  it.  If,  as  counsel  said  upon  the  argument, 
public  opinion  is  opposed  to  imprisonment  for  debt  iu 
every  case,  and  the  time  is  come  when  it  should  be 
abolished  in  all  cases,  especially  whfu,  like  the  peti- 
tioner, the  debtor  has  no  property  with  which  to  pay 
his  creditor,  the  public  must  look  to  the  legislature, 
not  the  courts,  for  relief.* 

The  court  is  satisfied  that  the  ])etitioner  has  dis- 
posed of  property  with  intent  to  injure  and  defraud 
an  existing  creditor,  and  that  the  petition  and  sched- 
ule, in  that  regard,  are  not  correct,  and  that  tlie 
petitioner's  ]iroceedings  are  not  just  and  fair  ;  there- 
fore, the  prayer  of  the  petitioner  is  denied,  with  costs 
to  be  taxed. 

*  See  section  111  of  the  Code  of  Civil  Proc»fdur«>  as  amended  bj 
Laws  of  1880,  chap.  (572. 
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THE  GAS   LIGHT  COMPANY  OF   SYRACUSE  v. 

'J'HE  HUME,   WATERTOVVN      AND 

OGDENSBUHG   R.    R.  CO. 

Sdpkkmk  Court,   Fourth  Dkpartment,  Onondaga. 
County,  Special  Term,  December,  1885. 

§§  1602, 1615,  1631. 

Ejectment —  What   jyroof  of  defendanCs  possesnon  sufficient — Demand 

when  not  necessary — Damages  recoverable  when  pUtintiff't 

title  extends  to  center  of  the  street. 

A  railroad  company  tliat  lias  laid  a  track  consisting  of  iron  rails 
securely  fastened  to  wooder  ties  embedded  in  the  earth,  on  the  land 
of  another,  over  which  trains  of  cars  pass  and  re-pass  at  intervals, 
has  such  occupancy  or  possession  of  the  land  as  to  authorize  aa 
action  of  ejectment :[',*]  although  a  person  can  walk  over  tho 
structure  witliout  difficulty  the  most  of  the  time,  it  is  for  all  the 
purposes  of  w  raiirojid  operated  by  steam,  at  all  times  in  the  exclu- 
sive possession  of  the  railroad  company.[*] 

Carpenter*.  Oswego  &  Syracuse  R.  li.  Co.  (24  N.  Y.  655),  followed. [*] 

Posscs&ion  of  land  means  not  only  tliat  it  is  physically  possible  to  use 
and  occupy  it  oncsi  if,  but  that  every  otlier  person  is  excluded  from 
using  or  occupying  it  except  by  permission. ['] 

The  C'o<le  of  Civil  Procedure  autiiorizesan  action  of  ejectment  where 
the  defendant  exercised  acts  of  ownership  upon  the  premises  at  the 
time  of  the  con^menrement  of  the  aciion.[*j 

Where  a  railroad  corporation,  S.  N.  R.  R.  Co.  intruded  and  built  it» 
track  upon  the  land  of  one  A.,  and  thereafter  was  succeeded  in 
such  occupancy  by  a  new  corporation,  S.  &  N.  R.  R.  Co.,  which 
WHS  afterwards  cimsolidatod  with  anotlier  corporation  the  R.  W.  <& 
O.  R.  R.  Co.  wiiich  therel>y  came  i-nto  po.ssession  and  thereafter 
continued  in  possession  of  said  land,  and  there  was  no  privity  either 
of  contract  or  estate  between  A.  and  tite  R.  W.  &  O.  R.  R.  Co. 
and  the  latter  was  not  even  the  tenant  by  suflferance  of  "A.," — 
llthK  that  it.  was  not  necessary  that  "A."  demand  possession  of  said 
land  from  the  R.  W.  «&  O.  R.  R.  Co.  before  bringing  an  action  of 
ejectment  therefor. ['] 
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In  such  a  case,  the  plaintiff,  if  he  succeeds,  is  entitled,  as  damages, 

to  the  absolute  value  of  the  use  and  occupation  of  said  land  for  !, 

the  period  it  was  in  possession  of  the  R,  W.  &  O.  R.  R.  Co, ["J  j 

and  the  defendant  is  not  liable  for  the  depreciation  in  the  value  of  , 

the  land,  caused  by  the  laying  of  the  truck. ['*]  ' 

If  the  defendant,  in  an  action  of  ejectment,  is  not  a  tenant  for  years, 

or  from  year  to  year,  or  from  month  to  month,  or  at  will,  or  evea  ' 

by  sufferance,  there  can  be  no  pretense  that  a  notice  to  quit  or  ^ 

demand  of  possession  is  necessary  before  the  action  is  brought. p]  j 

Where  a  street  was  not  laid  out  by  the  process  of  condemnation  or  ' 

other  legal  proceeding,  but  by  the  dedication  of  the  owners,  the  , 

fee  thereof  remained  in  the  owner,  while  the  public  acquired  a  ' 
right  of  way  only.[*J 

Where  laud  is  laid  out  as  blocks  bounded  by  streets  dedicated  by  | 

tlie  owners  to  that  use,  which  blocks  are  subdivided  into  lots,  and  j 

premises  are  conveyed  as  a  lot  by  number  in  a  block  by  number,  ■*, 

the  presumption  is  raised  thereby  that  the  title  extends  to  the  cen-  ] 

ter  of  the  adjacent  8treets,[*] — accordingly  Held,  where  premises  •. 
so  described  were  conveyed  by  one  owning  the  fee  to  the  center  of 

the  street,  tliat  the  presumption  was  that  she  intended  to  convey  \ 

to  the  center  of  the  street,  unless  from  the  language  used  by  her  \ 
in  conveying,  a  contrary  intention  a|)peared  so  clearly  as  to  make 

any  otiier  construction  unreasonable ;['"]   that  where  tiie  premises  ] 

were  described  as  commencing  at  "  tlie  north  east  corner  of  said  j 

block  at  tiie  intersection  "  of  two  streets  (named),  and  proceeding  \ 

'*  tlienco  south  on  "  one  of  said  streets,  and  the  block  extended  to  • 

the  center  lines  of  the  said  streets,  the  starting  point  was  at  tho  i 

intersection  of  the  center  lines,  and  the  first  course  on  one  of  said  \ 

streets  meant  on  the  center  line  thereof ;["]   that  an  inconsistency  ^ 

in  the  second  course  or  distance  must  yield  to  the  starting  point  j 

whicii,  under  ordinary  circumstances,  controls  all  other  courses  ] 

and  distances. ["]  ' 

The  plaintiff,  in  an  action  of  ejectment,  who  owns  land  and  the  fee  j 

of  the  adjacent  street  to  the  center  thereof,  is  entitled  to  recover  j 
from  a  railroad  company  which  has  intruded  thereon  his  laud  and 

the  adjacent  street  to  the  center  thereof,  subject  to  the  easement  j 

of  the  public. ["]                 '  • 

The  diimages  recoverable  in  an  action   of  ejectment  are  limited   to  ! 

the  real  property  recovered,   and    do   not  include  the  injury  to  j 

adjacent  j)roperty ;["]  but  its  situation  with  reference  to  the  adja-  ^ 

cent  lamis  may   be  considered, ["]  where  there  are  no  rents  and  i 

profits,  tlie  damages  are  the  vahie  of  the  use  and  occupation  for  j 

the  period  not  exceeding  six  years,  that  the  defendant  has  been  in  I 
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possession, ['\'*J  and  damages  caused  by  bis  predecessors  are  not 
included.  ['»,'•] 
(Decided  December  31,  1885.) 

Action  of  ejectment. 

The  facts  are  fully  stated  in  the  opinion. 

A.  H.  Oreen  and  George  F.  ComstocTc^  for  plaintiff. 

E.  B.  Wynn  and  P.  B.  McLennan^  for  defendant. 

Vann,  J. — Block  No.  85,  Syracuse,  as  laid  out 
prior  to  October  20,  1831,  is  bounded  on  the  north  by 
West  Genesee  street,  and  on  the  east  by  Franklin 
street.  Since  the  year  1369  the  plaintiff  has  been 
seized  in  fee  of  a  parcel  of  land  on  the  north-east 
corner  of  said  block  with  a  frontage  of  sixty-one  feet 
on  West  Genesee  and  ninety  feet  on  Franklin  streets, 
and  has,  during  the  period  of  its  ownership,  been  in 
the  actual  possession  of  all  of  the  same,  except  a  small 
triangular  strip  iiereinafler  described. 

In  I  he  fall  of  1871,  the  Symcuse  Northern  Railroad 
Company,  a  corporation  organized  under  the  General 
lliiihoad  Act,  constructed  a  railroad  track  from  its 
fi)rnier  terminus,  at  a  point  north  of  West  Genesee 
street,  southerly  across  said  street  through  Franklin 
street  to  its  present  terminus  south  of  the  Erie  canal. 
Such  extension  was,  so  far  as  appears,  without  any 
iiuthority  from  the  city  government. 

The  westerly  rail  of  said  track  was  laid  eleven  and 
one-jialf  inches  west  of  the  north-east  corner  of  said 
block  as  it  is  bounded  by  the  outer  lines  of  said 
streets.  Said  rail  extended  thence  diagonally,  in  a 
southerly  course,  about  twelve  feet  until  it  crossed  the 
westerly  exterior  line  of  Franklin  street,  thus  cutting 
off  a  triangular  strip  containing  about  six  square  feet, 
Vol.  XI.— 16 
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from  said  corner  of  said  block,  with  a  frontage  of 
eleven  and  one-half  inches  on  West  Q-enesee  and  about 
twelve  feet  on  Franklin  street. 

Said  track  continued  diagonally  west  of  the  center 
line  of  Franklin  street  for  about  forty-five  feet,  when 
it  crossed  the  center  line  and  proceeded  on  the  easterly 
half  of  said  street  until  it  passed  the  premises  of  the 
plaintiff.  The  projection  of  railroad  coaches  run  upon 
said  track,  is  from  twenty  inches  to  two  feet  beyond 
the  rail  on  either  side.  The  Syracuse  Northern  Rail- 
road Company  thus  occupied  said  portion  of  the 
plaintiff's  premises  from  the  fall  of  1871  until  August, 
1875,  when,  through  the  foreclosure  of  a  mortgage,  it 
was  succeeded  in  such  occupation  and  in  the  owner- 
ship of  said  railroad  by  a  new  cor[)oration  known  as 
the  Syracuse  and  Northern  Railroad  Company,  which, 
in  December  of  the  same  year,  was  consolidated  with 
the  defendant.  During  these  changes  in  ownership 
of  the  railroad  the  location  of  said  track  on  said  part 
of  plaintiff's  premises  and  in  said  streets  has  remained 
unchanged.'  So  far  as  appears,  the  i)laintiff  never 
consented  or  objected  to  such. occupation  by  any  one 
of  said  railroad  companies,  nor  received  any  compen- 
sation for  its  land  or  damages. 

On  April  4,  1883,  the  plaintiff  commenced  this 
action  against  the  defendant,  •  alleging  in  its  com- 
plaint that  since  July  31,  1875,  it  has  been  the  owner 
of  said  parcel  of  land,  "bounded  on  the  north  by 
West  Genesee  street,  and  on  the  east  by  the  center  of 
Franklin  street ;"  and  entitled  to  the  possession 
thereof  ;  that  on  August  1, 1875,  the  defendant  entered 
"  into  said  premises  and  ousted  the  plaintiff  and  has 
ever  since  unlawfully  withheld  from  plaintiff  the  pos- 
session thereof,  running  and  operating  its  said  railroad 
upon  and  across  the  same,  greatly  depreciating  and 
injuring  said  property  and  the  value  thereof,  to  the 
great  damage,  &c." 
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The  demand  for  relief  is  that  "the  defendant  be 
adjudged  to  surrender  the  possession  of  said  real 
estate  to  plaintiff,  and  to  pay  plaintiffs  said  damages 
to  the  sum  of  $o,000  besides  costs."  No  demand  of 
possession  is  either  alleged  or  proved. 

The  action  by  mutual  consent  was  tried  before  the 
court  without  a  jury,  and  toward  the  close  of  the  evi- 
dence the  phiintiff  moved  to  amend  its  complaint  so 
as  to  recover  the  difference  between  the  value  of  the 
premises  described  in  the  complaint  before  and  after 
the  railroad  was  constructed,  and  to  obtain  other 
relief;  but  the  motion  was  denied  upon  the  ground 
that  it  was  substantially  the  commencement  of  a  new 
action  under  the  form  of  an  amendment  to  the  com- 
plaint, and  the  action  i)roceeded  upon  its  original 
theory. 

The  answer  admits  the  corporate  character  of  the 
plaintiff  and  the  defendant,  and  the  ownership  by  the 
latter  of  the  railroad  in  question,  but  as  to  all  the 
other  allegations  of  the  complaint  denies  knowledge 
or  information  sufficient  to  form  a  belief.  Neither  in 
its  pleadings  nor  proof  does  the  defendant  claim  any 
title  to  or  interest  in  the  premises  in  question. 

The  cause  was  submitted  upon  oral  argument  and 
written  points  on  April  10,  1886. 

From  the  foregoing  facts,  with  others  not  recited, 
several  important  questions  arise  for  decision,  which 
will  be  briefly  discussed  in  their  natural  order. 

I.  Is  the  nature  of  defendant's  occupancy  or  posses- 
sion such  as  to  authorize  an  action  of  ejectment  ?* 

The  complaint  sets  forth  an  action  to  recover  the 
possession  of  real  property  with  damages  for  withhold- 
ing the  same.  It  neither  alleges  any  other  cause  of 
action  nor  demands  any  other  relief,  not  even  by  a 

•  See  Abb.  Trial  Ev.  714;  Sedgieiek  <t  Wait  on  Trial  #/  TitU  U 
Land$,  §  721 ;   Code  Civ.  Pro.  §  1502. 
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general  prayer.  This  is,  therefore,  an  action  of  eject- 
ment, and  the  defendant  insists  that  there  has  been  no 
'Ouster  of  the  plaintiff,  that  its  occupancy  is  not  to  the 
•exclusion  of  the  plaintiff,  and  that  the  plaintiff  is  in 
the  actual  possession  of  the  whole  of   the   premises 

in  question. 
[']         The  undisputed  evidence  shows  that  defendant's 

track  is  partly  upon  plaintiff's  land.  Its  iron 
rails  are  securely  fastened  to  wooden  ties  which  are 
embedded  in  the  earth,  and  thus  a  solid  and  perma- 
nent structure  is  erected  over  which  at  intervals  trains 
of  cars  pass  and  repass.  Although  a  person  can  walk 
over  this  structure  without  difficulty  the  most  of  the 
time,  no  one  can  walk  over  it  or  stand  upon  it  when  a 
train  is  passing.  It  is  then  in  the  exclusive  posses- 
sion of  the  defendant.  For  all  the  purposes  of  a 
[•]    railroad  operated  by  steam,  it  is  at  all  times  in 

the  exclusive  possession  of  the  defendant,  as  it 
runs  its  cars  upon  said  track  without  permission  or 
notice  at  any  hour  of  the  day  or  night  that  it  chooses. 
It  is  physically  impossible  for  the  x^l^infiff  or  its 
agents  to  use  or  enter  upon  the  premises  thus  occu- 
pied by  the  defendant,  except  when  the  defendant  is 
not  using  them,  and  then  only  by  passing  over  said 

structure. 
[•J         Possession  of  land  means  not  only  that  it  is 

physically  possible  to  use  and  occupy  it  one's  self, 
but  that  every  other  person  is  excluded  from  using  or 
occupjung  it,  except  by  permission.  According  to 
either  branch  of  this  definition  the  plaintiff  is  not, 
while  according  to  both  branches  the  defendant  is,  in 

possession. 
[*]  Under  the  Code  it  is  sufficient  if  the  defendant 

exercised  acts  of  ownership  upon  the  premises  at 
the  time  of  the  commencement  of  the  action  {Code  Civ. 
Pro.  §  1502  ;  2  a.  8.  304,  part  3,  ch.  5,  tit.  1,  §  4). 
In  Cari)enter  v.  Oswego  &  Syracuse  R.  R.  Co.  (24 
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N.  Y.  656),  the  defendant  had  laid  down  a  single 
[•]  railroad  track  across  the  plaintiflTs  land  in  a  street 
of  a  city,  but  had  not  used  the  track  oi  the  land 
upon  which  it  stood,  or  any  part  of  it,  except  by  laying 
the  track  upon  it.  Such  track  was  not  even  connected 
with  the  main  track  of  the  railroad  company.  It  was 
held  by  six  of  the  eight  judges  at  that  time  compos- 
ing the  court  of  appeals,  that  the  act  of  the  defendant 
was  sufficient  occupation  to  support  the  action. 

The  learned  counsel  for  the  defendant  insists  that 
the  plaintiff  has  never  been  out  of  i)Ossession,  because 
it«  president  for  the  past  thirty  years  so  testified  when 
upon  the  stand,  and  that  there  is  no  evidence  to  con- 
tradict such  statement.  An  examination  of  the  sten- 
ographer's minutes  shows  that  that  gentleman  did  so 
testify  in  a  general  way,  both  on  his  direct  and  cross- 
examination,  referring  to  the  entire  property  of  the 
plaintiff  on  the  corner  of  West  Genesee  and  Franklin 
streets.  Reading  his  whole  testimony  together,  how- 
ever, it  is  evident  that  he  did  not  intend  to  include 
the  property  in  dispute,  but  only  that  part  in  the 
undisputed  possession  of  the  plaintiff.  No  fair  mind 
can  conclude  that  he  intended  to  be  understood  as 
denying  that  the  defendant's  track  and.  ties  are  upon 
the  triangular  strip  in  question.  Moreover,  it  was 
admitted  by  the  defendant  upon  the  trial,  subject  to 
correction,  that  it  went  into  possession  "about  1878." 
The  uncontradicted  evidence  of  the  engineer  called  by 
the  plaintiff,  the  map  treated  as  correct  by  both 
parties,  and  the  examination  of  the  experts  as  to 
value,  all  show  that  the  defendant's  railroad  track  is 
upon  a  corner  of  the  plaintiff's  land. 

II.  Is  it  necessary  to  allege  or  prove  a  demand  in 
order  to  maintain  this  action  ? 

No  privity  either  of  contract  or  estate  existed 
between  the  plaintiff  and  defendant.  The  latter  was 
not  a  tenant  of   the  former,   even  by  sufferance.     It 
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claims  no  right  to  possession  in  its  answer.  It  never 
had  the  consent  of  the  plaintiff,  so  far  as  appears, 
either  to  take  or  to  continue  in  possession.    It  was  a 

mere  intruder,  taking  the  place  of  an  original 
[•]     trespasser,  innocently  perhaps,  but  still  without 

any  right  whatever.    Under  these  circumstances 

no  demand  was  necessary. 
[']  If  the  defendant  in  ejectment  "  is  not  a  tenant 

for  years,  or  from  year  to  year,  or  from  month  to 
month,  or  at  will,  or  even  by  sufferance,  there  can  be 
no  pretense  that  a  notice  to  quit,  or  demand  of  pos- 
session, is  necessary  before  the  action  is  brought'* 
{Sedgw.  &  Wait  on  Trial  of  Title  to  Land,  §§  375-377  ; 
Wood  V.  Wood,  83  iV.  Y.  575  ;  Livingston  v.  Tanner, 
14  Id.  64  ;  Jackson  v.  Cuerden,  2  Johns.  Cas.  353  ; 
Jackson  v.  Tyler,  2  Johns.  444).* 

III.  The  extent  of  the  plaintiff's  recovery  in  land. 
The  proof  shows  that  the  plaintiff  has  an  indefeas- 
ible title  in  fee  simple  to  the  small  triangular  strip  at 
the  corner  of  West  Genesee  and  Franklin  streets,  with 
a  frontage  of  eleven  and  one  half  inches  on  the  for- 
mer and  about  twelve  feet  on  the  latter.  Its  right  to 
recover  this  strip  cannot  be  successfully  disputed,  but 
its  claim  to  also  to  recover  the  fee  to  a  part  of  the 
western  half  of  Franklin  street,  subject  to  the  ease- 
ment of  the  public  to  use  it  as  part  of  the  highway,  is 

not  so  clear. 
[•]  Franklin  street  was  not  laid  out  by  the  process 

of  condemnation  or  other  legal  proceeding,  but  by 
the  dedication  of  the  owners.  Hence  the  fee  remained 
in  the  owners,  while  the  public  acquired  a  right  of 
way  only. 

Block  No.  85,  which  includes  the  premises  in  ques- 
tion, was  laid  out  as  a  block  bounded  on  the  north  by 
West  Genesee  street  and  on   the  east  by  Franklin 


*  See  also  Abb.  Trial  Ev.  714  :   Code  Civ.  Pro.  %  1515. 
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Street,  and  was  subdivided  into  lots,  prior  to  October 
20,  1831,  the  date  of  the  earliest  conveyance  read  in 
evidence.  From  and  including  that  deed  the  premises 
have  been  conveyed  as  a  lot  by  number  in  a  block 
[•]■  by  number,  which  raises  the  presumption  that 
the  title  extends  to  the  center  of  the  adjacent 
streets  (Bissell  o.  N.  Y.  C.  R.  R.  Co.,  23  N.  Y.  61 ; 
Perrin  v.  N.  Y.  C.  R.  R.  Co.,  36  JV.  Y.  120). 

The  plaintiff  acquired   title   to   that    part  of  the 
premises  affected  by  this  litigation  on  May  27,  1869, 
by  conveyance  from  one  Thankful   W.  Sprague,  who, 
without  question,  owned  to  the  center  line  of  Franklin 
street.     Two  years  before,  she  had  conveyed  the  adja- 
cent lands  on  West  Genesee  street,  and  hence,  when 
she  conveyed  to  the  plaintiff,  she  had  no  motive  for 
reserving  the  west  half  of  Franklin  street.     As 
["]   she  owned  to  the  center  of  the  street,  the  pre- 
sumption is  that  she  intended  to  convey   to  the 
center,  unless,  from  the  language  used  by  her  in  con- 
veying, a  contrary  intention  appears  so  clearly  as  to 
make  any  other  construction  unreasonable  {Sedgw.  & 
Wait  Trial  of  Title  to  Land,  §  857  ;  3  Kent  Comm. 
433-4).     She  commences  her  description  at  "  the 
["]     north-east  corner  of  said  block  (85),  at  the  inter- 
section of  West  Genesee  and  Franklin  streets," 
and    proceeds    "thence  south  on  Franklin    street." 
There  can  be  no  doubt   from  the  evidence,  under  the 
authorities,  that  block  85  extended  to  the  center  lines 
of  said  streets,  and  therefore  it  is  clear  that  the  start- 
ing point  is  at  the  intersection  of  the  center  lines,  and 
that  the  first  course  on   Franklin  street  means  on  the 
center  line  of  that  street  (Seneca  Nation  2).  Knight,  23 
N.  Y.  498  ;  Bissell  t.  N.  Y.  Central  R.  R.  Co.,  23  Id.  61 ; 
Luce  V.  Carley,  24  Wend.  451),     The  admitted  in- 
['*]    consistency  of  the  second  course  or  distance  is  all 
that  there  is  to  base  an  argument  upon  that  Mrs. 
Sprague  intended  to  reserve   that  part  of  the  street 
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lying  in  front  of  the  premises,  but  this  must  jaeld  to 
the  starting  i)oint,  which  under  ordinary  circumstan- 
ces controls  all  other  courses  and  distances  (White's 
Bank  of  Buffalo  v.  Nichols,  64  iV^.  Y.  65).  It  is  prob- 
able that  if  she  intended  to  make  any  reservation  at 
all,  it  was  a  portion  of  the  west  part  of  her  premises, 
which  would  be  of  some  value,  and  not  a  part  of  the 
street,  which  would  be  of  no  value  to  her  as  she  owned 
no  abutting  lands. 

These  views  are  confirmed  by  the  reference  to  the 
mortgage,  that  follows  the  description  by  metes  and 
bounds,  and  especially  by  the  final  clause,  which  sums 
up  the  intention  of   the  grantor  and   conveys  by  lot 

and  block  number. 
["]  The  plaintiff  is,  therefore,  entitled  to  recover 
not  only  the  triangular  strip,  in  fee,  but  also,  sub- 
ject to  the  easement  of  the  public,  that  part  of  Frank- 
lin street  lying  east  of  its  premises  occupied  by  the 
defendant's  railroad  track  (Wager  v.  Troy  Union  R. 
R.  Co.,  25  N.  Y.  526  ;  Carpenter  n.  Oswego  &  Syracuse 
R.  R.  Co.,  24  Id.  655  ;  Williams  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  16  Id.  97 ;  S.  C,  on  second  appeal,  78  Id, 
423). 

IV.  The  extent  of  the  j^laintiff's  recovery  in  money. 

By  section  1681  of  the  Code  of  Civil  Procedure,  it  is 

provided  that  in  an  action  to  recover  real  property, 

'*the  x^^aintiff,  where  he  recovers  judgment  for  the 

^  property,  or  possession  of  the  property,  is  entitled  to 

recover,   as  damages,   the   rents  and  profits,  or   the 

value  of  the  use  and  occupation,  of  the  real  property 

recovered,  for  a  term  not  exceeding  six  years.'* 

["]    As  in  this  case  there  were  no  rents  or  profits,  the 

precise  question  is,  what  was  the  value  of  the  use 

and  occupation  of  the  real  property  recovered  ? 

In  its  complaint  the  plaintiff  claims  the  right  to 
recover  the  whole  of  lot  7,  in  block  85,  but  as  it  has 
been  in  the  uninterrupted  possession  of  all  of  that  lol 
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except  the  trinngiilar  piece  on  the  north-east  corner, 
and  that  part  of  the  west  half  of  Franklin  street 
adjacent  to  said  lot  occupied  by  the  track  of  the 
defendant,  or  a  strip  about  forty-iive  feet  long,  it  can 

recover  only  the  latter. 
['•]  The  ultimate   question  as   to   the  amount  of 

damages,  therefore,  is,  what  is  the  value  of  the 
absolute  use  and  occupation  of  the  triangular  piece 
that  the  plaintiff  is  to  recover  in  fee,  and  the  value  of 
the  limited  use  and  occupation  of  the  strip  in  the 
street  about  forty-five  feet  long,  that  it  is  to  recover 

subject  to  the  easement  of  the  public  ?^ 
["J  The  access   of  the  plaintiff  to  its  land  from 

Franklin  street  was  so  obstructed  when  the  rail- 
road track  was  first  laid  down,  as,  according  to  the 
evidence,  to  immediately  depreciate  the  value  of  such 
land,  but  the  defendant  is  not  liable  for  that  depreci- 
ation, for  it  did  not  cause  it.  The  original  damage, 
inflicted  when  the  road  was  built,  the  damages  accru- 
ing from  that  time  until  the  organization  of  the  Syra- 
cuse and  Northern  Railroad  Company,  a  period  of 
four  years,  and  i he  damages  accruing  from  the  latter 
da"(e  until  April  4,  1877,  or  six  years  before  the  com- 
mencement of  this  action,  cannot  be  considered  except 
to  separate  that  which  was  done  by  others  from  that 
which  was  done  by  the  defendant  and  to  entirely 
exclude  it  in  the  assessment  of  damages. 

There  can  be  no  recovery,  in  this  action  of  eject- 
I.  'lit,  for  damages  to  the  adjacent  property,  for  that 
i-  not  recovered.  The  damages  are  limited  to  "  the 
real  property  recovered"  (Code  Civ.  Pro.  §  1531).  Its 
si. nation  with  reference  to  the  adjacent  lands  may, 
however,  be  .considered. 

Under  these  circumstances,  the  evidence  of  the 
experts,  which  w^as  not  limited  to  the  property  to  be 
recovered,  but  included  the  entire  lot,  or  in  some 
instances  the  eastern  half  thereof,  is  of  comparatively 
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little  value.  Even  upon  this  basis  tliey  varied  in  their 
estimate  of  the  depreciation  in  value,  from  $3,000  to 
nothing  whatever. 

Limiting  the  damages  to  the  land  recovered,  situa- 
ted as  it  was  with  reference  to  the  remaining  land  of 
the  plaintiff,  under  all  the  circumstances,  I  have  con- 
cluded that  the  sum  of  $50  per  year  since  April  4, 
1877,  is  the  amount  of  damages  sustained  by  the 
plaintiff  that  I  am  at  libeity  to  award  in  this  action 
in  its  present  form. 

Findings  may  be  prepared  accordingly  and  served 
with  a  coj^y  of  this  opinion  upon  the  attorney  for  the 
defendant,  who  is  at  liberty  to  suggest  amendments  if 
he  so  desires. 


LIBBEY,  Appellant,  w."^  MASON,  Respondent. 

Estate  of  LYDIA  C.  LIBBEY,  Deceased. 

Supreme    Court,    Secoxd    Department,    General 
Term,   December,    1886. 

§  2662. 

Letters  of   administratvm — When    not   necessary    to  cite  non-resident 
on  application  /or — Effect   of  noji-reiiilence  on  right  to. 

Whore  a  resident  of  ihis  Slate  died  intestate,  within  the  State,  leav. 
ing  a  married  daup[liter  who  was  also  a  resident  of  this  State,  and 
a  husband  who  resided  in  tlie  State  of  Maine,  and' the  daughter 
petitioned  for  letters  of  admiuistnition  on  tlie  decedent's  estate, 
but  no  citation  was  issued  to  tlie  liusband,  and  tliereafter,  and 
before  letters  were  granted  to  lu  r,  the  decedent's  husband  also 
petitioned  for  letters  of  administration, — Ilehl,  that  letters  of 
administration  were   properly  granted  to  tlie  daughter  and  denied 
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the  dccedent^s  husband  ;  that  the  husband  being  a  non-resident, 
it  was  not  necessary  to  cite  him,  and  when  it  is.  not  necessary  to 
cite  a  person,  letters  may  be  granted  to  the  petitioner  ;  and  that 
the  petition  filed  by  the  husband  hud  no  relevancy  in  the  daughter's 
proceedings  beyond  what  it  might  declare,  respecting  his  resi- 
dence. 

Where  it  appears  that  a  person  owns  a  place  in  the  State  of  Maine 
and  has  been  accustomed  to  pass  most  of  his  time  there,  and,  above 
all,  has  voted  jcguhirly  in  that  State,  the  proof  is  decisive  of  resi- 
dence in  Maine,  as  well  under  the  laws  of  that  State  as  under  our 
laws. 

Where  a  wife  dies  intestate,  leaving  her  husband  and  an  only  daughter 
surviving,  the  husband,  by  the  Revised  Statutes  (2  R  S.  290,  §27), 
has  the  better  right  to  administer  on  the  estate  of  the  decedent. 

{Decided  December  28,  1886.) 


Appeal  from  an  order  of  the  surrogate  of  Kings 
county  refusing  administration  to  the  husband  of  the 
intestate,  and  granting  it  to  the  married  daughter  of 
the  intestate. 

Tlie  intestate,  Lydia  C.  Libbey,  was  the  wife  of  the 
appellant.  She  died  in  th«  city  of  Brooklyn,  in  Feb- 
ruary, 1886,  leaving  her  husband  and  one  daughter, 
the  respondent,  her  only  next  of  kin.  She  left  both 
real  and  personal  property.  The  respondent  is  intes- 
tate's daughter  by  a  first  husband  and  is  the  wife  of 
one  Sumner  A.  Mason.  There  is  no  issue  of  the 
second  marriage  between  John  Libbey,  the  appellant, 
and  the  intestate.  A  contest  arose  before  the  surro- 
gate of  Kings  county  between  the  husband  and 
daughter,  each  claiming  administration.  The  husband 
based  his  claim  upon  prior  right  under  the  Revised 
Statutes.  The  daughter  opposed,  stating  as  the  prin- 
cipal ground  his  alleged  residence  in  Maine,  and 
objecting  also  to  his  age  (eight3'-two  years)  and  conse- 
■quent  incapacity.  The  surrogate  granted  letters  to 
the  daughter  and  refused  them  to  the  husband.     An 
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order  was  entered  by  the  surrogate  adjudging  appel- 
lant a  uon-resident  and  awarding  to  respondent  letters 
of  administration.  From  that  order  this  appeal  was 
taken. 

Ohauncey  B.  Biplty  and  A.  B.  Tappen^  for 
appellant. 

The  Imsbf  nd  is  fully  qualified  and  is  entitled  to 
administration  on  the  estate  of  his  wife  in  preference 
to  any  other  person.  The  husband  is  primarily  enti- 
tled   to   administration    under   the   statute.     3  R.  8. 

{7th  ed.)  2290,  §§  27,  28,   29,  32 In  Estate 

of  Cnrser  (80  N.  Y.  401),  the  court  of  appeals  declares 
that  the  statute  giving  j>reference  to  single  before  mar- 
ried women  in  the  grant  of  administration  and  other 
similar  provisions  aie  in  force;  and  at  page  404  the 
court  presents  forcible  reasons  why  married  woman 
may  not  satisfactorily  administer  an  estate,  to  wit : 
"The  possible  influence  of  the  husband  over  the  wife," 
etc.,  etc. 

The  daughter's  right  is  subordinate  and  cannot  in 
this  case  be  preferred  to  the  right  of  the  husband.  3^ 
B.  S.  (7th  ed.)  2290,  §§  28,  29  ;  Estate  of  Curser,  89 
JV.   Y.  401. 

The  surrogate  erred  in  claiming  that  he  could 
exercise  judicial  discretion  under  section  2662  of  the 
Code  to  the  prejudice  of  the  husband.  The  Code, 
section  2662,  does  not  change  any  of  the  statutory 
provisions  above  quoted  ;  nor  does  it  apply  to  the  case 
at  bar.  That  section  of  the  Code  permits  the  surro- 
gate to  cite  or  not  cite  nonresidents  of  the  State  in 
his  discretion.  If  not  cited,  the  non-resident  is  in  no 
respect  prejudiced  by  this  section,  provided  he  api)ear 
voluntarily.  The  surrogate  did  not  in  this  case  cite 
the  husband  as  a  non-resident ;  the  husband  came 
before  the  court  voluntarily  with  his  petition  and 
bond  and  oath  of  qualification.    He  was  the  first  to 
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comply  with  the  statute  in  filing  his  bond,  and  he 
came  with  all  his  rights  unimpaired.  If  the  husband 
had  been  cited,  he  could  have  come  in  and  claimed 
his  right  to  administer  to  the  exclusion  of  the  married 
daughter  {Code  Civ.  Pro.  §  2662)  .  .  .  Section  2662 
of  the  Code  does  not  impair  any  right  of  the  applicant 
John  Libbey,  unless  as  therein  expressed — namely,  the 
right  to  service  of  citation  in  case  he  be  a  non-resi- 
dent. The  Revised  Statutes  (3  Ji.  S.  7th  ed.  2290, 
§§  28-32)  are  not  repealed  by  the  Code  (§  2662) ;  nor 
are  the  two  enactments  inconsistent  or  repugnant.  If 
the  Legislature  had  intended  to  repeal  the  former  by 
the  latter  enactment  it  would  have  said  so  directly  in 
terms  or  by  necessary  implication.  The  statutory  right 
of  the  husband  to  administer  on  the  personalty  of  his 
wife  has  existed  from  the  earliest  times,  and  he  cannot 
be  deprived  of  it  by  wrong  inferences  or  an  errone- 
ous exercise  of  judicial  diocretion  (Matter  of  Curser, 
89  if.  Y.  405  ;  Harrison  v.  McMahon,  1  Brad/.  286). 

The  bad  logic  which  the  respondent  relied  upon  in 
the  surrogate's  court  seemed  to  be  this  :  Under  sec- 
tion 2662  of  the  Code,  the  surrogate  may  omit  to  cite 
before  him  a  non-resident  who,  if  he  were  a  resident, 
would  be  entitled  to  citation  and  to  administration. 
The  surrogate  did  not  cite  the  husband  in  this  case, 
and  therefore  he  lost  all  his  rights  to  administration. 
This  reasoning  is  fallacious  because  of  the  fact  that 
the  husband  (John  Libbey)  appeared  without  any  cita- 
tion, voluntarily,  and  asserted  his  rights,  which  the 
statute  never  contemplated  preventing  {Code  Civ.  Pro. 
§2662).  Under  the  section  of  the  Code  invoked,  the 
case  of  John  Libbey  is  precisely  the  same,  whether 
ne  be  a  resident  or  a  non-resident  of  the  Slate.  The 
section  has  no  application.  To  apply  that  section 
three  things  must  be  conceded :  (1)  that  he  was  a  non- 
resident of  this  State ;  (2)  that  he  was  not  cited  by  th« 
surrogate  ;  (3)  that  he  did  not  appear. 
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"The  person  entitled  to  a  preference  in  adminis- 
tration cannot  be  excluded  from  his  right,  except  in 
the  cases  enumerated  in  the  statutes"  (Harrison  v. 
McMahon,  1  Brad/.  283).  The  Revised  Statutes  (3  M. 
S.  7th  ed.  2291),  enumerate  the  disabilities  as  follows: 
§  32.  A  person  convicted  of  an  infamous  crime  ;  a  per- 
son incapable  by  lav^r  of  making  a  contract ;  an  alien 
not  a  resident  of  the  State;  a  person  under  twenty- 
one  years  of  age  ;  a  person  adjudged  incompetent  by 
reason  of  drunkenness,  improvidence,  or  want  of 
understanding.  Married  women  and  unmarried  have 
not  equal  claims. 

I^atJianiel  B.  CooJce,  for  respondent. 

Section  2662  of  the  Code  of  Civil  Procedure  is  new  ; 
so  noted  by  the  codifier.  It  undoubtedly  confers  upon 
the  surrogate  power  to  disregard  priority  of  right  in 
a  non-resident  and  commit  administration  to  a  resi- 
dent petitioner.  The  language  is  unmistakable  ;  the 
non-resident  need  not  be  cited  ;  and  when  that  is  hot 
necessary,  the  surrogate  is  empowered  to  grant  letters 
"  to  the  petitioner  .  .  .  upon  presentation  of  the 
petition."  By  section  2666,  even  where  a  citation  has 
been  issued,  the  surrogate  is  directed  to  make  "  such 
a  decree  in  the  premises  as  justice  requires.  The  de- 
cree may  award  administration  to  any  party  to  the 
special  proceeding."  Does  not  this  language,  with 
reference  to  the  grant,  indicate  that  the  surrogate  has 
the  right  of  selection  ?  There  certainly  is  no  qunstion 
that  in  the  present  case, — Mrs.  Mason's  petition  hav- 
ing been  first  filed  and  no  citation  "  to  non-residents" 
having  been  issued, — the  surrogate  might,  as  he  did, 
make  "a  decree  granting  to  the  petitioner  letters" 
(§  2662). 

Barnard,  P.  J. — The  conclusion  of  the  surrogate 
that  the  petitioner  Libbey  is  a  resident  of  the  State  of 
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Maine  is  well  supported  by  the  evidence.  The  proof 
shows  that  he  owns  a  small  place  in  Orono,  Penobscot 
cxuiity,  in  that  State  ;  that  he  has  been  accustomed  to 
I -ass  most  of  the  time  there  ;  and,  above  all,  that  he 
lias  voted  regularly  in  that  State.  This  is  a  decisive 
proof  of  residence  under  the  laws  of  Maine,  as  well  as 
under  our  laws.  The  evidence  also  shows  that  the 
petitioner  Mason  resides  in  Brooklyn,  New  York.  A 
temporary  change  of  domicile  for  the  purpose  of 
educating  his  children  (Dupuy  v.  Wortz,  53  iV.  F. 
656). 

The  sole  question  then  is  whether  the  granting  of 
the  letters  to  Mrs.  Emma  Mason  was  proper.  The 
petitioner  Libbey  was  the  husband  of  Lydia  C.  Lib- 
bey, the  deceased,  intestate.  The  petitioner,  Mrs. 
Masou,  was  the  daughter  (only  daughter)  of  the  intes- 
tate. The  husband  by  the  Revised  Statutes  had  the 
better  right  (3  i2.  S.  7th  ed.  2290,  §  27). 

By  the  Code  of  Civil  Procedure,  however,  it  is  pro- 
vided that  non-residents  of  equal  or  better  right  than 
a  petitioner  to  administration  n\x>n  the  estate  of  a 
deceased  person  need  not  be  cited,  and  that,  when  it 
is  not  necessary  to  cite  a  person,  letters  may  be  granted 
to  a  petitioner  (§  2662). 

The  petition  of  Mrs.  Mason  was  presented  to  the 

surrogate,  and  no  citation  was  issued  to  the  husband. 

Lifters  to  her  were  therefore  properly  granted  under 

this  section,  if  the  husband  was  a  resident  of  the  State 

r  Maine — about  which  fact  there  is  no  doubt.     His 

■  'iiion,  even  if  made  before  the  actual  granting  of 

ttc-rs   to  Mrs.  Mason,  had   no  relevancy  beyond  the 

;,i(i  that  he  declared  himself  therein   to  be  a  resident 

I   Kings  county,  N.  Y.     If  that  was  tru^,  then  a  cita- 

ioii  should  have  been  issued  to  him  ;  but  it  was  not 

he  fact,  and  the  petition  failed. 

The  surrogate's  decree  was  therefore  right,  and 
should  be  affirmed,  with  costs. 


256  CIVIL    PROCEDURE    REPORTS. 

Libbey  v.  Mason. 

Dykman,  J.— [Concurring.] — Lydia  C.  Libbey 
resided  in  Brooklyn,  and  died  there  intestate,  leaving 
Emma  J.  Mason,  her  only  child,  who  resided  in  Brook- 
lyn at  the  time  of  her  mother's  death,  and  now  resides 
in  the  city  of  New  York,  and  John  Libbey,  her  hus- 
band, who  resides  in  the  State  of  Maine. 

Emma  J.  Mason  presented  a  petition  to  the  surro- 
gate of  Kings  county  praying  for  the  issuance  of  let- 
ters of  administration  upon  her  mother's  estate  to  her. 
A  few  days  subsequently,  John  Libbey,  the  husband, 
also  presented  a  similar  petition  to  the  surrogate,  who 
thereupon  decided  that  letters  should  issue  to  the 
daughter.  From  that  decree  the  husband  has 
appealed. 

Section  2662  of  the  Code  of  Civil  Procedure  is  this  : 
"  Every  person,  being  a  resident  of  the  State,  who  has  a 
right  to  administration  prior  or  equal  to  that  of  the  peti- 
tioner, and  who  has  not  renounced,  must  be  cited  upon 
a  petition  for  letters  of  administration.  The  surrogate 
may,  in  his  discretion,  issue  a  citation  to  non-residents, 
or  those  who  have  renounced,  or  to  any  or  all  other 
persons  interested  in  the  estate,  whom  he  thinks 
proper  to  cite.  Where  it  is  not  necessary  to  cite  any 
person  a  decree  granting  to  the  petitioner  letters  may 
be  made  upon  presentation  of  the  petition." 

Under  this  law  it  was  not  incumbent  upon  the  sur- 
rogate to  issue  a  citation  to  the  husband,  and  it  was 
entirely  within  his  competence  and  discretion  to  issue 
letters  to  the  daughter  immediately  upon  the  presenta- 
tion of  her  petition. 

The  failure  to  issue  letters  to  the  daughter  previous 
to  the  presentation  of  the  petition  of  the  husband  did 
not  divest  the  surrogate  of  his  discretion,  and  he  could 
exercise  the  same  thereafter  as  well  as  theretofore. 

We  do  not  find  that  the  discretion  of  the  surrogate 
was  improperly  exercised,  and  the  decree  should  be 
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affirmed  with  costs,  to  be  paid  by  the  appellant  per- 
sonally. 

Pratt,  J.,  concurred. 


SMITH  V.  JOYCE. 


N.  Y.  Court  of  Common  Pleas,  General  Term, 
November,  1886. 

§§  757,  ct  seq.,  763. 

Abatetnent  and  revival. — Effect  of  death  of  plaintiff  in  foreclosurt 

action  be/ore  entry  of  judgment — Report  of  referee  to  compute 

amount  due. 

The  report  referred  to  in  section  763  of  the  Code  of  Civil  Procedure, 
— wliicli  provides  that  "if  either  party  to  an  action  dies  .... 
nfter  a  verdict,  report  or  decision,  or  an  interlocutory  judgment, 
bnt  before  final  judgment  is  entered,  the  court  must  enter  final 
judgment  in  the  name  of  the  original  parties,"  unless  the  report, 
■Ac,  is  Sft  aside, — is  a  decision  by  a  referee  which  determines  the 
rights  of  the  parties  to  a  controversy  as  they  would  be  determined 
by  a  vt'idict,  decision  of  a  judge  or  interlocutory  judgment,  and 
does  not  include  the  report  of  a  referee  to  compute,  take  proofs, 
&c..  in  a  foreclosure  suit. 

//  aeem»,  that  snid  section  does  not  embrace  judgments  by  default. 

Where,  in  an  action  for  the  foreclosure  of  a  mortgage,  in  which  all 
the  defendants  except  infants  made  default  in  pleading,  and  the 
latter  interposed  the  usual  general  answer  by  guardian  ad  litem, 
the  plaintiff  died  after  tlie  rejiort  of  a  referee  appointed  "  to  com- 
pute the  amount  due  to  the  plaintiff  for  the  principal  and  interest 
upon  the  bond  and  mortgage  set  forth  in  the  plaintiff's  complaint, 
and  also  to  take  proof  of  the;  facts  and  circumstances  stated  in  the 
plaintiffs'  complaint,  and  to  examine  the  plaintiff  or  his  agent  on 
oath  as  to  any  payments  which  have  been  made," — Held,  that  the 
action  should  have  been  revived  before  judgment  was  entered  on 
«uch  report,  but  thattiie  failure  to  revive  it  did  not  render  the  judg- 
ment  void  but  irregular  ;  that  a  sale  thereunder  was  not  void  but 
Vol..  XL— 17 
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merely  irregular,  and  that  only  because  of  the  irregularity  of  the 
judgment,  and  that  the  title  of  a  purchaser  thereat  was  not  unmar- 
ketable. 

De  Forest  v.  Farley  (62  N.  7.  628),  followed;  Gerry  ».  Post  (13  How. 
Pr.  118),  not  followed. 

The  title  of  a  purclmser  at  a  judicial  sale  is  not  affected  by  defects  in 
proceedings  which  rendered  the  judgment  irregular  and  in  conse- 
quence of  which  it  might  have  been  set  aside. 

It  seems,  that  it  is  only  where  a  party  against  whom  a  judgment  is 
rendered  dies  before  the  verdict,  report,  or  decision  against  him, 
that  the  judgment  is  absolutely  void. 

It  seems,  that  the  death  of  a  party  to  a  foreclosure  action,  whether 
plaintiff  or  defendant,  after  judgment,  does  not  aSect  a  sale  there- 
under or  necessitate  the  revival  of  the  action. 

{Decided  November,  1886.) 

Controversy  submitted  without  action  under  sec- 
tions 1279  et  seq.  of  the  Code  of  Civil  Procedure. 

Plaintiff  contracted  to  sell  to  defendant  a  certain 
plot  of  land.  Defendant  objected  to  the  plaintiff's 
title  upon  the  ground  that  it  was  derived  through  a 
judgment  of  foreclosure  and  sale,  made  in  an  action 
in  which  the  sole  plaintiff  died  three  days  before 
the  signing  and  entry  of  said  judgment,  and  no 
proceedings  to  revive  said  action  were  ever  taken. 
Plaintiff  delivered  a  deed  of  said  premises  and  defend- 
ant paid  the  purchase  money  therefor,  but  ui^on  condi- 
tion that  the  same  should  be  refunded  in  case  this 
court  should  hold  that  said  title  was  defective  or 
unmarketable,  and  thereupon  said  premises  should  be 
reconveyed  to  plaintiff. 

The  title  of  the  plaintiff  herein  to  said  premises 
was  derived  from  and  through  a  judgment  of  foreclos- 
ure and  sale,  signed  January  22,  1879,  in  an  action  in 
the  supreme  court  of  the  State  of  New  York,  and  filed 
in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  on  January  23,  1879,  to  which  action  the 
plaintiff  herein,  being  the  mortgagor,  was  a  party 
defendant. 
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It  was  conceded  that  the  action  was  regularly  com- 
menced and  prosecuted  down  to  the  making,  on 
November  1,  1878,  of  an  order  appointing  a  referee 
"  to  compute  the  amount  due  to  the  plaintiff,  for  the 
principal  and  interest  upon  the  bond  and  mortgage  sel 
forth  in  the  plaintiff's  complaint,  ....  and  also  to- 
take  proof  of  the  facts  and  circumstances  stated  in  the 
plaintiff's  complaint,  and  to  examine  the  plaintiff  or 
his  agent  on  oath  as  to  any  payment  which  may  have 
been  made."  This  order  was  made  upon  the  consent 
of  the  attorneys  for  the  guardian  ad  litem  of  infant 
defendants,  and  recited  that  due  proof  had  been  filed 
"  of  the  service  of  the  summons  in  this  action  more 
than  twenty  days  since,  either  personally  within  this 
State,  or  by  publication,  on  all  the  defendants,  and 
that  no  answers  or  demurrers  to  the  complaint  have 
been  i)Ut  in  by  any  of  them,  except  the  infant  defend- 
ants, who,  by  their  guardian  ad  litem,  have  put  in  the 
usual  general  answer  ;  and  that  the  time  to  answer  or 
demur  has  expired  as  to  all  of  them." 

The  referee  made  his  report  in  accordance  with 
said  order,  and  delivered  it  to  the  plaintiff's  attorney 
therein  on  January  18,  1879,  who  on  the  same  day 
served  notice  of  motion  for  the  relief  demanded  in  the 
complaint.  On  January  19,  1879,  three  days  before 
the  hearing  of  said  motion,  the  plaintiff  in  said  action 
died,  leaving  a  last  will  and  testament,  in  and  by 
which  he  appointed  executors  thereof,  which  will  was 
proved  and  letters  testamentary  issued  thereon,  March 
18,  1879. 

No  motion  or  proceedings  to  revive  said  action  of 
foreclosure  and  sale  were  ever  made  or  taken. 

On  January  22,  1879,  an  alleged  judgment  of  fore- 
closure and  sale,  in  the  usual  form  of  such  judgments, 
was  granted  in  said  action,  in  the  name  of  the  original 
plaintiff  (then  deceased),  and  entered  on  January  23, 
1879.    Thereafter,  a  certified  copy  of  said  judgment  of 
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foreclosure  and  sale  was  delivered  to  the  referee  there- 
in named  by  the  attorney  who  had  represented  the 
original  plaintiff  in  his  lifetime.  The  premises  were 
thereafter  advertised  for  sale,  as  required  by  law,  and 
on  February  15,  1879,  sold  under  said  judgment  by 
the  referee  named  therein  to  the  plaintiff  herein,  to 
whom  the  referee's  deed  was  delivered  in  February, 
1879,  and  who  thereupon  entered  into  possession  of 
said  premises. 

The  plaintiff  herein  did  not  have  knowledge  at  the 
time  of  the  delivery  of  the  referee's  deed  to  him  of 
said  premises,  and  the  payment  by  him  of  the  con- 
sideration therefor,  that  the  plaintiff  in  said  foreclos- 
ure suit  -was  then  dead,  or  had  died  at  the  time 
herein  set  forth,  and  only  learned  of  the  facts  set 
forth  regarding  the  time  of  such  death,  since  entering 
into  the  contract  with  the  defendant  herein. 

That  said  Joyce  objected  to  the  title  to  said  prem- 
ises, upon  the  ground  that  the  said  alleged  judgment 
of  foreclosure  and  sale  was  voidable,  invalid  and  of  no 
force  and  effect,  inasmuch  as  the  same  was  made  sub- 
sequent to  the  death  of  the  sole  plaintiff  in  said  fore- 
closure action,  also,  because  the  said  foreclosure  action 
had  not  been  revived  in  the  name  of  the  legal  represen- 
tatives of  said  William  Sidney  Smith,  deceased,  prior 
to  said  alleged  judgment  of  foreclosure  and  sale,  and 
also  upon  the  ground  that  the  said  alleged  foreclosure 
judgment  was  delivered  to  said  referee  after  the  death 
of  William  Sidney  Smith,  and  also,  because  the  alleged 
sale  thereunder  was  void. 

The  questions  submitted  to  the  court  upon  this 
case  were  as  follows :  I.  Was  it  necessary,  after  the 
defendants  in  the  foreclosure  suit  of  Smith  v.  Smith 
were  in  default,  and  the  matter  had  been  referred  to  a 
referee  to  compute  the  amount  due,  take  proof  of 
facts  and  circumstances  and  the  referee  had  made  and 
delivered  his  report,  and  a  notice  of  motion  had  been 


CIVIL    PROCEDURE    REPORTS.  261 

Smith  ©.  Joyce. 

served  to  confirm  said  report,  and  for  final  jndgnient 
of  foreclosure  and  sale,  all  daring  ibe  lifetime  of  the 
plaintiff,  tbat  said  foreclosure  suit  should  have  been 
revived  in  the  name  of  the  executors  of  the  plaintiff, 
because  the  plaintiff  died  three  days  before  the  grant- 
ing and  entry  of  said  final  judgment  of  foreclosure 
and  sale?  II.  If  so,  did  the  omission  to  revive  said 
foreclosure  suit  in  the  name  of  the  executors  of  the 
plaintiff  under  the  final  judgment  of  foreclosure  and 
sale  rendered  and  entered  therein,  and  the  sale  under 
such  judgment,  render  the  title  of  the  purch:iser  at 
such  sale  void  and  legally  defective,  he  having  had  no 
knowledge  of  the  death  of  the  said  plaintiff  at  the  time 
he  took  title  to  said  premises?  III.  Was  the  title  of 
Joseph  Finley  Smith  unmarketable,  because  tht  judg- 
ment of  foreclosure  and  sale  was  delivered  to  the  ref- 
eree to  be  carried  into  effect  after  the  plaintiff's  death 
and  before  the  appointment  of  any  executor  or  admin- 
istrator upon  his  estate  ?  IV.  Was  the  title  of  Joseph 
Finley  Smith  unmarketable  at  the  time  of  the  convey- 
ance to  said  Joyce  as  aforesaid,  for  any  of  tlie  matters 
hereinbefore  stated?  The  agreement  to  submit  the 
case  provided  that  if  these  questions  were  answered  in 
the  affirmative,  then  judgment  should  be  entered  in 
favor  of  said  Robert  A.  Joj'ce,  the  defendant,  against 
said  Joseph  Finley  Smith,  the  plaintiff,  lor  the  sum  of 
$3,600,  and  interest  from  September  22,  1886,  and  the 
further  sum  of  $35  expense  of  searching  title,  bur  with- 
out costs,  and  said  Joyce  is  to  immediately  reconvey 
said  premises  and  deliver  the  possession  thereof  to 
said  Joseph  Finley  Smith  on  payment  of  said  judg- 
ment, and  if  the  questions  were  answered  in  the  nega- 
tive, then  judgment  is  to  be  rendered  in  favor  of  said 
Smith  against  said  Joyce,  but  without  costs. 

P.   Van  Alstine   {James  A.  Ross,  attorney),  for 
plaintiff. 
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It  was  not  necessary  to  revive  the  foreclosure  suic 
after  the  plaintiff  died,  because  said  plaintiff  died 
after  the  referee  therein  had  made  and  delivered  his 
report,  and  a  morion  was  x^ending  to  confirm  such 
leport,  and  for  final  judgment  .  .  .  Code  Civ.  Pro. 
^  763  ,  .  .  By  section  8343,  subdivision  5  of  Code  of 
Civil  Piocedure,  "the  word  '  rejjort,'  when  used  in 
connection  with  a  trial,  or  other  inquirj^,  means  a  refer- 
ee's report."  .  .  The  death  of  plaintiff  alter  judgment  is 
entered  in  a  foreclosure  suit,  does  not  affect  the  power 
of  the  referee,  in  going  on  to  sell  and  executing  deed 
to  purchase  ;  it  \s  not  necessary  to  revive  action. 
Lynde  v.  O'Donnell,  21  JIoio.  Pr.  34 ;  Hays  v.  Thomas, 
56  N.  Y.  522  .  .  .  The  plaintiff'  was  an  innocent  pur- 
chaser at  a  judicial  sale,  and  his  title  is  not  affected 
by  errors  in  entry  of  judgment.  De  Forest  v.  Farley, 
iV.  F.  628. 

Meyer  Butzel^  for  the  defendant. 

The  death  of  a  plaintiff,  in  a  foreclosure  case,  before 
judgment  of  foreclosure  and  sale  entered,  renders  the 
judgment,  entered  in  his  name  therein,  and  the  j>ur- 
chaser's  title  under  it  void.  Gerry  o.  Post,  13  How. 
Pr.  118,  and  cases  there  cited. 

"  At  common  law  death  abated  all  actions  so  as  to 
put  an  end  to  them  and  compel  the  representatives  of 
the  decedent  to  begin,  as  if  the  action  had  never  been 
instituted."  "Various  statutes  were  passed  to  cure 
this  evil  ;  but  in  all  it  will  be  found  that  the  action 
was  suspended  by  the  death,  and  that  no  proceedings 
could  be  had  in  it  until  the  new  parties  were  brought 
in,  except  in  two  special  cases."  Gerry  v.  Post,  supra. 

By  the  Revised  Statutes,  if  a  sole  i)laintiff  died 
after  interlocutory,  but  before  final  judgment,  the 
action  did  not  abate,  but  still  it  was  not  to  be  continued 
in  the  name  of  the  deceased — his  executors  or  admin- 
istrators were  to  sue  out  a  Hcire facias^  &c.     2  R.  S. 
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387,  part  3,  ch.  7,  tit.  1,  §  2  ;  2  Bdm.  402  ;  3  H.  S.5th 
ed.  669,  If  either  party  died  after  verdict,  or  a  plea 
in  confession,  the  court  could  enter  final  judj^ment  in 
the  names  of  the  original  parties  at  any  time  within 
two  terms  after  the  death  (2  jfi.  S.  387,  part.  3,  ch.  7, 
tit.  1,  §4;  2  Edm.  402).  In  chancery  also,  the  same 
statutes  provided  that  no  suit  should  abate  when  the 
cause  of  action  continued,  but  still  the  new  parties 
were  to  be  brought  in  before  the  action  could  proceed. 
Gerry  v.  Post,  supra.     .     .     . 

It  is  contended  on  behalf  of  the  plaintiff  that  the 
report  of  the  referee  computing  the  amount  due,  &c., 
is  a  report  within  the  meaning  of  Code  Civ.  Pro.  §  763. 
This  section  is  but  a  re-enactment  of  like  provisions 
of  the  Revised  Statutes  {supra)  as  construed  by  the 
decisions  of  the  courts,  except  that  the  provision 
requiring  judgment  to  be  entered  within  two  terms 
after  verdict  or  plea  was  omitted.  Comr.'s  Notes  to 
section  763,  Throop's  Ed.  of  New  Code.     .     .     . 

The  term  "report,"  as  used  in  this  section,  refers 
to  a  report  upon  the  issues  in  an  action.  Any  other 
construction  would  lead  to  an  absurd  result  ;  it  might 
as  well  be  contended  that  a  report  of  a  referee  to  whom 
it  was  referred  to  take  the  deposition  of  a  party  who 
had  refused  to  make  an  affidavit  in  the  action  was  a 
*' report"  within  the  meaning  of  this  section.  The 
•word  "report"  was  evidently  inserted  in  this  section 
in  accordance  with  the  construction  of  the  sections  of 
the  Revised  Statutes  {supra)  in  the  case  of  Scranton 
V.  Baxter,  3  Sand.  660,  where  it  was  held  that  a  refer- 
ee's report  upon  the  issues  had  all  the  force  and  effect 
of  a  verdict,  and  that  judgment  could  be  entered 
thereon  after  death  of  the  sole  party.  The  construc- 
tion of  the  word  "  decision  "  in  said  section  was  like- 
wise  limited  to  the  findings  of  fact  and  conclusions  of 
law  signed  by  llie  judge,  and  held  not  to  include  an 
opinion  of  the  judge  delivered  upon  the  merits  of  the 
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case,  notwithsfanding  that  such  opinion  stated  the 
facts  and  conclusions  fully,  and  the  proper  judgment 
to  be  rendered  thereon  ;  and  it  was  further  held  that 
no  judgment  could  be  entered  thereon  after  death  of 
X^arty.     Adams  o.  Nellis,  59  IIow.  Fr.  385.     ... 

The  delivery  of  the  judgment  of  foreclosure  and 
sale  to  the  referee,  for  execution,  after  plaintiff's 
death,  was  analogous  to  the  issue  of  execution  upon  a 
judgment  after  plaintiff's  death.  It  has  been  repeat- 
edly held  that  such  an  execution  was  void,  and  that 
an  action  in  the  nature  of  a  writ  of  scire  facias  by  the 
legal  representatives  of  the  deceased  plaintiff  was 
necessary  to  issue  such  execution.  Ireland  «.  Litch- 
field, 8  Bosw.  634;  Thurston  v.  King,  1  Abh.  Pr.  126; 
Wheeler  v.  Dakin,  12  How.  Pr,  537  ;  Jay  v.  Martina, 
2  Puer,  654.  In  Lynde  o.  O'Donnell,  12  Abh.  Pr.  286  j 
S.  C,  21  How.  Pr.  34,  the  court  said  :  "A  certified 
copy  of  the  decree  of  foreclosure  and  sale  resembles  a 
ft.  fa.  upon  a  common  law  judgment,"  although  it  was 
held  that  a  referee  had  power  to  execute  the  decree 
notwithstanding  the  death  of  the  plaintiff  after  its 
entry,  and  after  it  had  been  placed  in  the  referee's 
hands  for  execution,  and  pending  the  advertisement 
of  sale  ;  the  distinction  was  clearly  made  between  the 
death  of  the  party  before^  and  after,  the  delivery  of 
the  decree  for  execution.     .     .     . 

A  title  open  to  a  reasonable  doubt  is  not  a  market- 
able one,  and  the  court  cannot  make  it  one  by  passing- 
upon  an  objection  depending  on  a  disputed  question 
of  fact,  or  a  doubtful  question  of  law,  in  the  absence 
of  the  party  in  whom  the  outstanding  right  is  vested. 
Fleming  v.  Burnham,  100  N.  Y.  1. 

J.  P.  Daly,  J. — The  first  question  in  the  case 
arises  upon  the  construction  of  section  763  of  the 
Code  of  Civil  Procedure,  which  provides  :  "If  either 
party  to  an  action  dies,    after  an  accepted  offer  to 
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allow  judgment  to  be  taken,  or  after  a  verdict,  report, 
or  decision,  or  an  interlocutary  judgment,  but  before 
final  judgment  is  entered,  the  court  must  enter  final 
judgment,  in  the  names  of  the  original  parties  ;  unle  s 
the  offer,  verdict,  report  or  decision,  of  the  inter- 
locutory judgment  is  set  aside."  The  question  is, 
whether  in  an  action  for  the  foreclosure  of  a  mort- 
gage, where  all  the  defendants,  except  infants,  have 
made  default,  and  the  latter  have  interposed  the 
usual  general  answer  by  guardian  ad  litem,  the  re- 
port of  a  referee  appointed  "  to  compute  the  amount 
due  to  the  plaintiff  for  the  principal  and  interest  upon 
the  bond  and  mortgage  set  forth  in  the  plaintiff's 
complaint,  and  also  to  take  proof  of  the  facts  and 
circumsrances  stated  in  the  plaintiff's  complaint,  and 
to  examine  the  plaintiff  or  his  agent  on  oath  as  to  any 
piiyuients  which  have  been  made,"  is  a  report  within 
the  above  quoted  section  of  the  Code. 

Ill  this  case  it  was  the  plaintiff  who  died  after  the- 
filini;  of  the  report,  and  before  (he  entry  of  final  judg- 
iTirnr,    and    final    judgment   was    entered    npon    the 

lion  of  the  plaintiff's  attorney  of  record. 

The  second  question  submitted  is,  whether  the 
s:ileof  the  premises  under  such  judgment  was  valid 
\\ithouta  revivor  by  the  personal  representatives  of 
the  deceased  plaintiff,  and  the  whole  controversy  is 
•»'  "lether  I  he  title  of  the  purchaser  at  such  sale  (who 
>:  I  lie  mortgagor  and  a   defendant   in   the  action, 

!  who  had  no  notice  of  the  death  of  the  plaintiff) 
I  (lf»H!ted  by  the  omission  to  revive  the  action,  either 
I  ore  or  after  judgment;  the  deceased  jilaintiff  left 
ji  last  will  and  testament  appointing  executors,  to 
wIkhu  letters  were  issued  after  the  sale. 

The  title  of  a  purchaser  upon  a  judicial  sale  is  not 
affected  by  defects  in  proceedings  which  rendered  the 
judgment  irregular  and  in  consequence  of  which  it 
might  have  been  set  aside  (De  Forest  v.  Farley,  62  iV". 
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*  Y.  628).  I  am  inclined  to  the  opinion,  that  the 
report  of  a  referee  appointed  to  compute,  take  proof, 
•&V.,  in  a  foreclosure  suit,  is  not  the  report  meant  by 
section  763  of  the  Code  above  quoted,  but  that  tlie 
provision  contemplates  a  decision  by  a  referee  which 
■determines  the  rights  of  the  parties  to  a  controversy 
as  the}'^  would  be  determined  by  a  verdict,  decision  of 
a  ju(]<;e,  or  interlocutory  judgment.  It  has  been  held 
by  the  supreme  court  that  the  section  does  not  em- 
brace judgments  by  default,  and  I  think  the  conclu- 
sion is  correct  (Grant  v.  Griswold,  21  Han,  509-513). 

The  action  should  have  been  revived  by  the  x^<^i*- 
sonal  representatives  of  the  i)laintiif,  because  he  died 
before  any  decision  in  the  action  (Gerry  v.  Post,  13 
How.  Pr.  118)  ;  but  tlie  omission  to  take  the  step  was 
an  irregularity  merely  and  did  not  lender  the  judg- 
ment void,  because  it  was  in  favor  of  the  deceased 
party.  It  is  only  where  a  party  against  whom  the 
judgment  is  rendered  dies  before  the  verdict,  decision 
or  report  against  him,  that  the  judgment  is  absolutely 
void  {Code  Cli.  Pro.  §  765).  This  expi'ess  provision 
for  the  particular  case,  excludes  the  construction  that 
the  judgment  in  any  other  case  is  absolutely  void.  If 
not  absolutely  void,  it  is  voidable  only  because  irreg- 
ular, and  therefore,  under  the  decision  in  De  Forest 
v.  Failey  above  cited,  the  title  of  the  purchaser  is  not 
affected. 

Tile  view  of  the  learned  justice  in  the  special  term 
case  of  Gerry  n.  Post,  above,  to  the  effect  that  the 
judgment  and  sale  are  void,  must  be  deemed  to  be  in 
conflict  with  the  later  decisions  of  the  court  of 
api)eals. 

The  proceeding  to  sell  under  the  judgment  without 
the  revival  by  the  j)ersonal  representatives  of  the 
plaintiff  is  also  a  mere  irregularity, — and  that  only 
because  of  the  irregularity  of  the  judgment,  not  other- 
wise.    Had  the  death  of  the  i)laintiff  occurred  after  the 
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judgment  and  before  the  sale,  it  would  not  have 
affected  the  sale  (Lynde  v.  O'Donnell,  21  JIow.  Pr. 
34).  Even  upon  the  death  of  the  defendant,  the  mort- 
gagor, after  decree  and  before  its  enrollment,  it  would 
!  not  be  necessary  to  revive  the  action  before  the  sale 
(Harrison  v.  Simons,  3  Edw.  Ch.  416,  cited  and 
approved  in  Hays  'o.  Thomae,  bQ  N.  Y.  522). 

The  answer  to  the  second,  third  and  fourth  ques- 
tions submitted  in  the  case  must  be  in  the  negative, 
and  judgment  upon  the  agreement  rendered  in  favor 
of  Joseph  Finley  Smith,  without  costs. 

Larkemore,  Ch.  J.,  and  Van  Hoesen,  J.,  con- 
curred. 


SIMON    V.    THE    ALDINE    PUBLISHING    COM- 
PANY. 

City  Court  of  New  York,  Special  Term,  Decem- 
ber, 1886. 

§§  14,  812,  2266,  el  seq. 

Perjury — When  not  punishable  as  a  contempt — False  justification  by 
surety  on  appeal. 

A  surety  upon  nn  undertaking  on  appeal  who  falsely  testifies  to  his 
responsibility  upon  his  justification  as  such,  cannot  be  punished 
for  his  perjury  as  for  a  civil  contempt.* 

Moffatt  V.  Herman  (8  N.  T.  Civ.  Pro.  369  ;  as  reversed  17  Alh.  N.  G. 
107),  followed ;  Hull  c.  L'Eplatinier  (5  Daly,  534).  not  followed. 
yJt  seems,  that  perjury  is  no  longer  a  great  contempt  of  court;  and 
that  although  a  party  to  an  action  by  a  false  pleading  wl)ich  is  a 
proceeding  of  the  court,  has  effectually  deprived  his  adversary  of 
the  legitimate  relief  sought  by  him,  be  is  not  guilty  of  a  contempt 
of  court. 

^Decided  December  7,  1886.) 


•  See  Norwood  v.  Ray  Manufacturing  Co.,  post,  p.  278. 
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Morion  by  plaintiff  to  punish  James  Snttcn  for 
falsely  testifying  to  his  responsibility  as  a  surety 
upon  an  undertaliing  upon  appeal  in  this  action. 

The  opinion  states  the  facts. 

M  J.  Myers^  for  j^laintiff  and  motion. 

Tliomus  Darlington^  for  surety,  opposed. 

Nkiirbas,  J. — This  is  a  motion  to  punish  for  con- 
tempt James  Sutton,  one  of  the  sureties  on  the  under- 
taking given  herein  by  the  defendant  upon  an  appeal 
to  the  court  a£  common  pleas,  on  the  ground  that 
upon  the  justification  he  made  oath  to  statements, 
which  were  known  to  him  to  be  false,  whereby  the 
undertaking  became  worthless. 

The  examination  taken  under  proceedings  supple- 
mentary to  execution  herein,  before  a  referee,  in  which 
said  surety  as  well  as  his  co-surety,  and  other  wit- 
nesses testified,  and  the  additional  affidavits  submit- 
ted, satisfy  me  that  some  of  the  statements  made  by 
said  surety  (who  was  also  the  president  of  the  defend- 
ant coiporation),  upon  his  justification  as  such  surety, 
were  not  true,  and  were  known  to  him  at  the  time  to- 
be  untrue  ;  and  that  he  was  then  insolvent,  with  no 
present  means  of  meeting  the  obligation  into  which  he 
had  entered  as  surety,  and  with  no  intention  of  pay- 
ing the  same. 

For  instance,  he  swore  upon  the  justification  on 
January  7,  1886,  that  his  total  indebtedness  wa» 
between  $300  and  $400,  whereas  he  admitted  upon  his 
examination  before  the  referee  in  September  last  that 
he  was  then  indebted  to  his  wife  in  the  sum  of  at 
least  $5,000  upon  a  note  made  to  her  in  1883,  for 
$20,000,  which  he  liad  reduced  to  the  former  amount 
in  the  interim.     His  wife,  in  the  affidavit  now  submit- 
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ted  by  her,  relinquishes  all  claim  to  any  indebtedness 
due  her  from  her  husband,  but  this  cannot  alter  the 
facts  sworn  to. 

The  surety's  intention  not  to  pay  appears,  from  the 
fact  sworn  to  by  him,  that  although  not  personally 
liable  upon  any  paper  issued  by  the  defendant  corpo- 
ration prior  to  January  7,  1886,  either  as  indorser  or 
maker,  still,  a  few  days  thereafter,  on  the  12th  and 
16th  of  the  same  month,  he  personally  indorsed  all  the 
renewal  notes  given  by  the  defendant  to  parries  to 
■which  it  was  indebted,  in  various  large  amounts,  he 
knowing  its  then  financial  condition.  Shortly  there- 
after the  corporation  failed,  and  its  president,  the 
surety  aforesaid,  succumbed  with  it.  A  new  corpora- 
tion was  immediately  formed,  and  named  the  Aldine 
Press,  of  which  Mr,  Sutton  now  appears  to  be  the  gen- 
eral manager,  at  a  salary  of  $250  a  month.  From  the 
manner  in  which  the  business  of  the  defendant  w^as 
conducted,  mainly  through  its  president,  as  general 
manager,  the  sale  of  the  machinery,  fixtures,  etc.,  the 
repurchase  thereof  at  a  loss  by  the  president,  their 
resale  to  creditors,  and  the  subsequent  leasing  of  the 
«ame  to  the  defendant  and  the  new  corporation,  the 
Aldine  Press,  and  the  management  of  both  corpora- 
tions, which  were  principally  composed  by  the  presi- 
dent and  treasurer  (the  sureties  on  the  undertaking) 
and  their  wives,  and  the  foreman  of  the  printing 
presses,  I  am  satisfied  that  the  sureties  on  the  under- 
taking referred  to  were  fictitious. 

Thus  far  I  agree  with  the  plaintiff  upon  this 
motion.  But  now  comes  the  question  of  the  power  of 
this  court  to  punish  these  offenses  as  for  a  contempt. 

Subdivision  2  of  section  14  of  the  Code  provides 
that  a  court  of  record  has  power  to  punish  "a  party 
to  the  action  or  special  proceeding  for  putting  in 
fictitious  bail,  or  a  fictitious  surety,  or  for  anj'  deceit 
or  abuse  of  a  mandate  or  proceeding  of  the  court." 
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It  is  manifest  that  this  does  not  cover  the  present  case. 
The  person  sought  to  be  punished  is  not  a  party  to 
the  action.  It  has  been  held  that  a  corporation  may 
be  fined  as  for  a  contempt  (Mayor,  &c.  v.  N.  Y.  &  S. 
I.  Ferry  Co.,  64  N.  Y.  622).  So  that  the  defendant 
might  have  been  so  fined.  But  as  it  is  now  insolvent 
and  has  practically  ceased  to  exist,  that  remedy  would 
be  fruitless. 

But  it  is  claimed  that  under  subdivision  8  of  the 
same  section,  a  person  not  a  party  to  the  action  may 
be  reached  under  the  present  proceeding  ;  and  in 
support  of  this  position,  the  case  of  Hull  v.  L'Eplat- 
inier  (5  Daly,  634),  is  relied  upon.  In  that  case  it 
was  held  that  a  stranger  to  the  suit  may  be  punished 
as  for  a  contempt  for  conspiring  with  another  to 
become  surety  on  an  undertaking  on  appeal,  by 
falsely  swearing  to  the  ownership  of  property,  when 
he  is  in  fact  insolvent,  under  the  eighth  subdivision 
of  section  1,  title  3,  2  Rev.  Stat.  t'S4,  which  is  sub- 
stantially re-enacted  into  subdivision  8  of  section  14 
of  the  Code  (supra).  Judge  Daly,  delivering  the 
opinion  at  special  term,  says  :  "  Perjury  has  always 
been  held  a  great  contempt  of  court  (citing  Stockham 

V.  French,  1  Bing.  \_Eng.  G.  P.]  365) Any 

person  who  adopts  any  means  to  prevent  the  course 
of  justice,  will  be  liable  to  punishment  for  contempt 
(13  Mees.  <&  Welsby  [Eng.  Excr.']  593).  And  strang- 
ers as  well  as  parties  to  suits,  are  liable  to  punish- 
ment for  contempt,  for  using  force  or  fraud  to  pre- 
vent the  course  of  justice  (citing  Smith  v.  Bond,  2 
D.  (&  L.  [Eng.  Bail.  Ct.']  460  ;  also  9  Jur.  20,  and  14 
L.  J.  Exch.  114)."  This  was  affirmed  by  the  general 
term,  Daly,  Ch.  J.,  writing  the  opinion,  who  says : 
"  If  the  defendant  had  had  what  he  was  entitled  to,  a 
responsible  surety  upon  the  appeal,  it  would  have 
been  a  security  for  the  amount  of  the  undertaking. 
This  he  lost  by  the  frandnlnnt  acts  and  misconduct  of 
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Lee  and  the  false  swearing  of  the  minor,  whom  he 
I)rocured  to  become  a  surety  ;  and  the  amount  of  the 
judgment  upon  the  undertaking  was,  therefore,  a 
l)roper  measure  of  the  defendant's  loss  and  injury,  it 
appearing,  by  the  issuing  and  return  of  an  execution, 
that  nothing  could  be  collected  from  either  of  the  sure- 
tins  uiK)n  the  judgment.  It  does  not  follow  that  be- 
cause the  surety  might  be  indicted  for  perjury  in  the 
making  of  such  an  affidavit,  or  that  Lee  might  be 
indicted  for  what  he  did,  that  the  court  have  not  the 
power,  under  the  provision  referred  to  in  the  Revised 
Statutes,  to  punish  Lee  for  his  misconduct  by  impos- 
ing upon  him  a  tine  sufficient  to  indemnify  the  defend- 
ant in  the  action  for  the  loss  and  injury  which  Le>e 
was  chiefly  instrumental  in  producing."  This  decision 
was  rendered  in  June,  1875. 

Since  then,  the  case  of  Moffatt  v.  Herman  was  de- 
cided by  the  general  term  of  the  court  of  common 
pleas.  In  that  action  an  order  was  made  punishing 
the  defendant  as  for  a  contempt,  for  putting  in  a  veri- 
lied  answer,  known  to  him  to  be  false,  whereby  the 
phiintiflf  was  defrauded  out  of  the  amount  of  his  claim. 
Judgment  was  obtained  by  defraud,  and  an  execution 
returned  unsatisfied.  The  day  subsequent  to  the  ser- 
vice of  the  false  answer,  the  defendant  transferred  all 
his  property  to  a  corporation,  receiving  in  payment 
certain  stock,  which  he  immediately  disposed  of  to 
other  alleged  creditors.  The  defendant  was  lined  the 
amount  of  the  judgment  and  costs  of  the  proceedings 
under  subdivisions  2  and  8  of  section  14  of  the 
Code,  already  referred  to,  as  for  "an  abuse  of  a  pro- 
ceeding of  the  court."  The  general  term  of  this  court 
attirmed  the  order  of  the  special  term  in  an  opinion 
reported  in  8  JV.  Y.  Civ.  Pro.  369.  Upon  appeal  to 
the  general  term  of  the  court  of  common  pleas,  that 
court  reversed  the  order  appealed  from,  without  writ- 
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ing  an  opinion  (See  17  Abb.  iV.  C.  107).    This  decision 
was  rendered  in  March,  1886. 

The  conclusion  necessarily  following  from  this 
decision  is  twofold,  namely,  that  "perjury  is  no 
longer  a  great  contempt  of  court,"  and  that  "although 
a  party  to  an  action  by  a  false  pleading,  which  is  a 
proceeding  of  the  court,  has  effectually  deprived  his 
adversary  of  the  legitimate  relief  sought  by  him,"  the 
former  is  not  guilty  of  a  contempt  of  court.  It 
might  well  be  said  in  that  case  :  "  If  the  plaintiff  had 
had  what  he  was  entitled  to — a  judgment  by  default 
for  failure  to  answer — he  would  have  been  able  to  col- 
lect his  judgment.  This  he  lost  by  the  frandulent 
acts,  misconduct  and  false  swearing  of  the  defendant 
in  putting  in  a  false  answer  ;  and  the  amount  of  the 
judgment  recovered  and  the  costs  of  the  proceeding 
was  therefore  a  proper  measure  of  the  defendant's  loss 
and  injurj^,  it  appearing,  by  the  issuing  and  return 
of  an  execution,  that  nothing  could  be  collected  upon 
the  judgment. 

It  seems  to  me,  therefore,  that  the  principles  laid 
down  in  Hull  v.  L'Eplatinier  (52^pra),  have  been  over- 
ruled by  Moffatt  v.  Herman  (17  Abb.  N.  C.  107), 
and  that  the  former  case  cannot  be  considered  as 
decisive  of  the  present  motion. 

When  the  personal  liberty  of  a  citizen  is  involved 
it  behooves  me  to  hesitate,  when  the  decisions  on  the 
subject  of  contempt,  of  the  court  of  final  resort,  so  far 
as  this  court  is  concerned,  are  diametrically  opposed. 
It  would  be  manifestly  unjust  to  incarcerate  the  surety 
for  several  months,  upon  a  fine  of  some  fifteen  hundred 
dollars  when  the  question  of  punishment  for  his  mis- 
conduct is  involved  in  so  much  doubt.  The  accused 
person  is  certainly  entitled  to  the  benefit  of  that  doubt, 
and  the  present  motion  should  be  decided  in  his  favor. 

While  this  result  may  work  a  hardship  upon  the 
plaintiff,  it  would  operate  still  more  onerously  upon 
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the  delinquent  surety,  were  he  to  be  committed  erro- 
neously, and  thus  be  deprived  of  his  liberty,  for  which 
money  is,  at  best,  an  inadequate  indemnity. 

The  motion  to   punish   will,  therefore,  be  denied, 
with  $10  costs. 


NORWOOD    V.    RAY    MANUFACTURING 
COxMPANY. 

Supreme    Court,    Second    Department,  Kings 
County,  Special  Tekm,  November,  1886. 

§§  14,  812,  2266,  et  seq. 

Vuntemvt. — Perjury  when  not  a. — Power    of   court   to    punish  surety 
testifying  fahely  on  juatification. 

The  perjury  of  one  who  falsely  justifies  as  ii  surety  upon  an  under- 
taking on  appeal  is  not  a  contempt,  and  cannot  be  punislicd  as 
sucli. 

At  common  law  a  person  not  a  party  to  an  action  and  not  represent- 
in*;  a  parly  as  an  agent  or  attorniy.  could  not  be  punished  as  for 
a  contempt  for  perjury  commit  ted/'in  such  a«lion. 

In  re  A'lkcket  (5  Taut.  776);  Anonymous  {\  Strange,  884);  Smith  ». 
liond  (3  D.  &  L.,  Eng.  Bail.  Gt.  460).  distinguished.  Hull  v. 
I/Kplatinier  (5  Z>rt/y,  534) ;  Nathan  v.  Hope  (5  N.  Y.  Cic.  Pro. 
401),  not  followed. 

An  act  wincli  is  not  a  private  contempt,  and  is  not  enumerated 
among  criminiil  contempts  is  not  a  contempt  at  all. 

Piople  ex  rel.  Munsell  V.  Court  of  Oyer  and  Terminer  (101  N.  7. 
245).  followed. 

^Decided  November  80,  1886.) 

Motion  to  punisli  surety  on  undertaking  on  appeal 
for  contempt  in  falsely  justifying  as  such. 

The  opinion  states  the  facts. 

Vol.  XL— 18 
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FranJc  E.  Black  well,  for  plaintiff  and  motion. 

Tile  court  lias  power  to  punisli  Covvenlioven  for 
contempt  in  committing  willful  and  deliberate  perjury 
by  which  the  execution  on  the  judgment  herein  was 
stayed  pending  the  appeal.  Code  Civ.  Pro.  %  14, 
subd.  8  ;  2  ^.  .S'.  334  ;  Hull  v.  L'Eplatinier,  5  Daly, 
534  ;  Stockham  v.  French,  1  Bing.  {Eng.  C  P.)  365  ;  In 
re  A'Becket,  5  Taunt.  {Eng.  C.  P.)  175  ;  Anonymous, 
1  Strange  {Eng.  K.  B.)  384  ;'  Code  Civ.  Pro.  §  2266. 

Arthur  Howes,  for  defendant,  opposed. 

Bartlett,  J. — This  is  an  application  by  the  plaint- 
iff to  punish  Randall  G.  Cowenhoven  for  contempt  of 
court  in  having  sworn  falsely  to  an  affidavit  as  to  his 
qualifications  as  a  surety  upon  the  defendant's  under- 
taking on  appeal.  It  directly  presents  the  question 
whether  such  false  swearing  on  the  part  of  the  surety, 
assuming  the  offense  to  have  been  committed,  consti- 
tutes a  contempt  of  court  under  the  laws  of  the  State 
as  they  now  exist. 

In  the  recent  case  of  the  People  ex  rel.  Munsell  r. 
The  Court  of  Oyer  and  Terminer,^  the  court  of  appeals 
exi)ressly  held  that  an  act  which  is  not  a  private  con- 
tempt and  is  not  enumerated  among  criminal  con^ 
tempts  is  not  a  contempt  at  all.  Criminal  contempts 
are  defined  in  section  8  of  the  Code  of  Civil  Procedure, 
but  perjury  is  not  among  them.  Private  or  civil  con- 
tempts are  defined  in  section  14  of  the  same  Code,  but 
there  I  am  equally  unable  to  find  any  language  which 
Avill  include  the  offense  of  perjury  by  a  surety,  unless 
it  be  in  the  8th  subdivision,  which  gives  the  court 
])()\ver  to  punish  acts  of  misconduct  in  any  case  not 
previou^<ly  mentioned,  ^'  where  an  attachment  or  any 
otiier   proceeding  to  punish  for  contempt  has   been 

*  101  iV:  Y.  245  ;  S.  a,  3  Ea»t.  R.  563. 
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usually  adopted  and  practiced  in  a  court  of  record,  ta 
enforce  a  civil  remedy  of  a  party  to  an  action  or  spe- 
cial proceeding,  or  to  protect  the  right  of  a  party." 

Under  this  provision,  which  was  formerly  found 
in  the  Revised  Statutes,*  the  New  York  court  of 
common  pleas,  at  special  and  general  term,  held 
that  it  had  power  to  [)unish  an  ugent  of  the  i)arty  to 
the  suit  for  contempt  in  knowingly  procuring  a  minor 
to  become  a  surety  on  the  undertaking  on  appeal. f 
The  same  court  adjudged  a  surety  guilty  of  contempt 
for  falsely  swearing  that  he  was  worth  a  certain 
amount ;  but  the  court  of  appeals  reversed  this  deci- 
sion on  the  facts  of  the  case  without  passing  upon  the 
questions  of  law  which  it  involved.;}:  The  New  York 
superior  court  also  held  that  sureties  were  punishable 
for  contempt  in  swearing  falsely  as  to  their  pecuniary 
responsibility. §  An  examination  of  cases  shows  that 
they  do  not  warrant  the  inference  that  perjury  by  a 
surety  was  ever  punished  as  a  contempt  of  court  "  to 
enforce  a  civil  remedy  of  a  party  to  an  action  or  special 
proceeding  or  to  protect  the  right  of  a  party."  .  .  . 
"  Perjury  is  undoubtedly  a  great  contempt  of  court,", 
said  Mr.  Justice  Park,  "but  a  contempt  can  only  be 
visited  summarily  while  the  parties  are  yet  in  view  of 
the  court.  At  present  the  plaintiff's  only  remedy  is 
by  indictment."! 

The  case  of  A'Becket  (5  Taunt.  [Eng.  0.  P.]  776) 
seems  to  be  an  authority  against  the  power  to  punish 
])erjured  bail  as  for  a  contempt,  instead  of  in  favor  of  it. 
The  entire  opinion  is  in  these  words  :  "  If  the  plaintiff 
can  by  any  means  connect  the  defendant  or  the  defend- 

*2  li.  S.  534,  §  1. 

t  Hull  V.  L'Eplatinier,  5  Daly,  534. 

J  Nathan  v.  Hope,  5  N.  T.  Civ.  Pro.  401  ;  rev'd  3  East.  R.  655; 
S.  C,  100  K  T.  615. 

§  Eagan  v.  Lynch,  3  N.  Y.  Civ.  Pro.  236. 

11  Stockhara  v.  French,   1  Biiig.  [Eng.  C.  P.]  365. 
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ant's  attorney  with  the  false  swearing  of  the  bail,  the 
court  will  punish  them,  and  the  court  has  means  so  to 
do  ;  for  the  one  is  a  suitor,  and  the  other  an  officer  of 
tlie  court ;  but  if  the  bail  liave  falsely  sworn  without 
the  privity  of  the  others,  tlie  plaintiff  lias  no  other 
remedy  than  by  indictment  for  perjury.  It  is  clear  that 
the  punishment  administered  in  the  anonymous  case 
reported  by  Strange  (Anonymous,  1  Strange  [,Eng.  K. 
B.^  384),  was  for  a  contempt  deemed  criminal,  and  that 
it  had  no  reference  to  the  enforcement  of  the  civil 
remedies,  or  the  protection  of  the  rights  of  the  parties 
to  the  litigation.''  "Two  people  put  in  bail  in 
feigned  names,"  says  the  reporter,  "  and  because  there 
were  no  such  persons,  they  could  not  be  prosecuted 
for  personating  bail  on  the  statute  21  jac.  I.  c.  26. 
So  the  court  ordered  them  and  the  attorney  to  be  set 
in  the  pillory,  which  was  done  accordingly." 

This  was  punishment  pure  and  simple  for  an 
offense  which  tended  to  bring  discredit  upon  the 
administration  of  public  justice,  and  its  infliction  had 
no  reference  whatever  to  the  particular  rights  of  pri- 
vate suitors.  The  case  is  therefore  not  a  common  law 
precedent  under  subdivision  8,  .of  section  14,  of  the 
Code  of  Civil  Procedure. 

In  Smith  n.  Bond*  no  question  arose  as  to  the  lia- 
bility of  any  one  but  the  plaintiff  to  be  punished  for 
contempt.  He  had  caused  an  untrue  account  of  his 
address  and  abode  to  be  delivered  to  the  defendant. 
The  court  refused  to  issue  an  attachment  against  the 
plaintiff,  because  no  harm  appeared  to  have  been 
done,  but  expressed  an  opinion  that  "whether  it  be 
by  force  or  fraud,  especially  by  those  who  are  suitors 
before  the  court,  and  consequently  peculiarlj^  amena- 
ble to  its  jurisdiction,  the  parties  will  be  liable  to  be 
punished  by  attachment,  if  they  adopt  any  means  wil- 

*  2  Z).  &  L.  {Eng.  Bail  Ct.)  460. 
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fully  to  prevent  the  course  of  justice  which  they  are 
bound  to  obey."  Chief  Baron  Pollock  adds  that  it 
is  not  even  necessary  to  decide  this  proposition.  At 
all  events,  it  has  no  application  to  a  proceeding  to 
])unish  a  person  not  a  party  to  the  action,  nor  repre- 
senting a  party  as  agent  or  attorney. 

This  review  of  the  precedents  relied  upon  in  the 
L'Ejilatinier  case,  fails  to  discJose  any  authority  for 
holding  that  the  perjury  of  a  surety  was  punishable  as 
a  civil  contempt  at  common  law,  and  I  have  been 
referred  to  no  such  authority  by  counsel,  unless  we  so 
consider  the  cases  cited  by  counsel. 

These  are  special  term  decisions,  except  Nathan  e. 
Hope,  and  even  then  the  only  ojpinion  delivered  in  the 
court  of  common  pleas  was  at  special  term,  as  appears 
by  air  examination  of  the  ajjpeal-book  (see  court  of 
appeals  cases  for  October,  1885),  while,  as  already 
observed,  the  court  of  appeals  finally  reversed  the  order 
upon  the  facts,  significantly  refusing  to  pass  upon  the 
other  questions  in  the  case.  We  have,  therefore,  only 
the  special  term  opinions  which  have  been  mentioned, 
none  of  them  in  the  supreme  court,  upholding  the 
power  to  punish  false  swearing  by  a  surety  as  a  private 
contempt. 

In  an  ordinary  case  I  should  follow  an  adjudication 
of  the  New  York  superior  court  or  court  of  common 
pleas,  although  not  binding  here  ;  but  in  disposing  of 
an  application  like  the  present,  which  involves  per- 
sonal liberty,  I  feel  constrained  to  act  upon  my  own 
view  of  the  law,  notwithstanding  these  decisions.  I 
cannot  find  enough  in  the  cases  upon  which  they  are 
based  to  justify  the  conclusion  that  perjury  by  a  surety 
is  a  case  "  where  attachments  and  proceedings  as  for 
contempts  have  been  usually  adopted  and  practiced  in 
courts  of  record  to  enforce  the  civil  remedies  upon  any 
party  to  a  suit  in  such  a  court,  or  to  protect  the  right 
of  any  such  a  i)arty."     The  English  precedents  relied 
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Iipon  to  sustain  that  conclusion  do  not  support  it. 
f  hey  tend  rather  to  show  that  only  criminal  proceed- 
ings are  available  for  the  punishment  of  the  offense, 
and  that  the  appropriate  remedy  is  by  indictment. 

Furtliermore,  I  do  not  think  it  is  proven  beyond  a 
r^nisonable  doubt  that  the  surety  there  has  intention- 
ally sworn  to  the  statement  vvhich  he  knew  to  be  false. 
Eyen  if  the  power  exists  thus  to  punish  a  surety  as  for 
civil  contempt,  it  would  seem  that  his  offense  (of  per- 
jury) ought  to  be  made  out  beyond  a  reasonable  doubt, 
and  the  denial  of  the  present  application  might  well 
be  based  upon  the  insufficiency  of  the  papers  to  estab- 
lish Mr.  Cowenhoven's  guilt  thus  conclusively.  I 
prefer,  however,  to  place  my  decision  wholly  on  the 
want  of  power  to  grant  the  application. 

Motion  denied,  without  costs. 


BLANCHARD  v.  REILLY. 

Supreme  Coukt,  Foukth   Department,  Onondaga. 
County,  Special  Term,  November,  1886. 

§§  2434,  2457. 

Svpplementary  proceedings. — Jurisdiction  of  justice  other  than  07ie  for 

whom  proceedings  instituted. — Power  of  justice  in  one  judicial 

district  to  order  the  continuance  of  proceedings  before 

a  justice  in  another  district. 

There  is  now  no  general  provision  of  law  which  authorizes  a  justice 
granting  an  order  for  the  examination  of  a  judgment  debtor  in 
proceedings  supplementary  to  execution  to  make  all  subsequent 
proceedings  returiiablc  before  another  justice  residing  in  a  differ- 
ent judicial  district;  section  2434  of  tiie  Code  of  Civil  Procedure, 
is  limited  in  its  application  to  those  castas  wiicre  the  execution  was 
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issued  out  uf  a  cuurt  other  than  the  supreme  court,  and  yet  thu 
proceeding  is  instituted  before  u  justice  of  that  court.* 

Wliere  an  order  for  the  examin  ition  of  a  judgment  debtor  in  pro- 
ceedings supplementary  to  an  execution,  was  made  by  a  justice  in 
one  judicial  district  returnable  before  a  referee  in  another  judicial 
district,  in  which  latter  district  the  debtor  resided,  and  directed 
that  all  tlie  proceedings  thereafter  had  therein  be  taken  before  a 
justice  named  in  said  order  residing  in  the  latter  judicial  district, 
— Ileld,  that  this  provision  was  unautliorized  and  the  order  was 
irregular  in  that  respect;  that  a  motion  to  punish  the  judgment 
debtor  for  disobeying  a  stay  contained  in  said  order  could  only  be 
made  before  the  judge  wiio  granted  the  order,  or  at  a  special  term 
of  tiie  court  out  of  which  the  execution  was  issued. 

iPecided  November  29,  1880.) 

Motion  to  punish  the  defendant  for  disobeying  an 
order  in  proceedings  supplementary  to  execution. 

The  opinion  states  the  facts. 

C.  A.  Fuller^  for  judgment-creditor  and  motion. 

Jofm  Hopkins^  for  judgment-debtor,  opposed. 

Vann,  J.— On  May  13,  1884,  the  plaintiff  recovered 
a  judgment  in  this  court  against  the  defendant,  for 
$219.8.^,  and  the  roll  thereof  was  on  that  day  tiled  in 
the  clerk's  office  of  Chenango  county.  On  May  15, 
1884,  said  judgment  was  docketed  upon  a  transcript 
filed  in  the  clerk's  office  of  Onondaga  county.  Sub- 
sequently an  execution  against  the  property  of  the 
defendant  was  issued  to  the  sheriff  of  the  county  last 
named,  within  which  the  defendant  then  resided,  and 
in  due  time  the  same  was  returned  wholly  unsatisfied. 
Upon  an  affidavit  showing  these  among  other  facts,  an 
order,  dated  December  18,  1884,  was  granted  by  a 
justice  of  this  court,  residing  in  the  sixth  judicial  dis- 
trict, requiring  the  defendant,  who  still  resided  in  the 

*  Contra,  Browning  v.  Hayes,  11  N.  T.  Civ.  Pro.  223. 
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fifth  judicial  district,  to  appear  before  a  referee  and 
submit  to  examinalion  concerning  liis  property.  Said 
order  contained  a  clause  restraining  the  defendant 
from  transferiing  or  interfering  with  his  property, 
and  was  in  the  usual  form  of  orders  for  the  examina- 
tion of  judgment- debtors  in  proceedings  supplemen- 
tary to  execution,  except  that  the  last  paragraph 
thereof  was  in  these  words:  "All  subsequent  .pro- 
ceeaings  shall  be  had  before  Hon.  J.  G.  Vann,  a  jus- 
tice of  the  judicial  district  in  which  the  debtor 
resides." 

The  order  was  served  upon  the  defendant,  who 
appeared  and  was  examined,  and  the  proceedings 
were  from  time  to  time  adjourned. 

Upon  affidavits  tending  to  show  that  the  defendant 
had  disobeyed  the  restraining  clause  of  said  order,  a 
motion  was  made  before  me  at  chambers,  on  Septem- 
ber 29,  1886,  to  punish  him  for  contempt.  He  appeared 
by  counsel,  and  opposed  the  motion  on  various 
grounds,  but  did  not  contend  that  I  had  no  jurisdic- 
tion to  entertain  the  proceeding  to  punish  him.  The 
proofs  presented  satisfy  me  that  he  is  guilty  of  con- 
temxJt,  and  that  he  should  be  punished  therefor.  The 
question,  however,  arises  whether,  under  the  circum- 
stances, I  have  jurisdiction  to  adjudge  him  guilty  or  to 
inflict  punishment  upon  him.  When  the  proceeding 
is  based  upon  a  judgment  of  the  supreme  court,  can 
the  justice  before  whom  it  is  initiated  confer  jurisdic- 
tion upon  another  justice  residing  in  the  same  district 
as  the  judgment-debtor  as  to  all  subsequent  j)roceed- 
ings?-  This  practice  was  expressly  authorized  by  the 
Code  of  Procedure,  which  provided  that  "in  case  of 
an  order  made  by  a  justice  of  the  supreme  court  all 
subsequent  proceedings"  should  "be had  before  some 
justice  in  the  judicial  district  where  the  judgment- 
debtor  resides,  to  be  specified  in  the  order"  {Code  of 
1*T0.  %  292). 
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While  this  provision  was  in  force  it  was  held  to  be 
irregular  for  a  justice  of  ,the  supreme  court,  in  grant- 
ing an  order  for  the  examination  of  a  judgment  debtor 
without  the  judicial  district  of  such  justice,  to  direct 
the  referee  to  report  to  him  (Pardee  v.  Tilton,  58  Uow. 
476). 

The  Code  of  Civil  Procedure  contains  an  analogous 
p.oviaion,  but  limits  its  application  to  those  cases 
where  the  execution  was  issued  out  of  a  court  other 
than  the  supreme  court,  and  yet  the  proceeding  is 
instituted  before  a  justice  of  that  court  {Code  Civ.  Pro. 
§  2434). 

There  is  no  general  provision  now  in  force,  ajjpli- 
rnble  to  judgments  rendered  in  the  supreme  court, 
that  authorizes  a  justice  granting  an  order  for  the^ 
examination  of  a  judgment  debtor,  to  make  all  subse- 
quent proceedings  returnable  before  another  justice 
residing  in  a  different  judicial  district. 

The  order  in  question,  was  therefore  unauthorized 
and  irregular  in  directing  that  all  subsequent  proceed- 
iii;^s  should  be  had  before  me.  This  clause,  being- 
liart  of  an  old  printed  blank  prepared  for  use  under 
the  Code  of  Civil  Procedure,  doubtless  escaped  the 
ntrrniion   of     the    learned    justice   who   granted    the 

It  is  provided  by  section  2457  of  the  Code  of  Civil 
Procedure,  that  disobedience  of  an  order  in  supple- 
nifMtary  proceedings  *'may  be  punished  by  the  judge, 
or  i.y  the  court  out  of  which  the  execution  was  issued^ 
:i--  'Mr  a  contempt." 

i  his  means  the  judge  before  whom  the  proceedings 
w...-  initiated,  or  the  court  at  special  term  out  of  which 
ilip  execution  was  issued  (Lathrop  v.  Clapp,  40  N.  T. 
32S  ;  Dresser  o.  Van  Pelt,  15  /low.  Pr.  19  ;  Shepherd  v. 
Ueiin,  13  Id.  173  ;  Riddle  &  Bullard' 8  Supplementary^ 
Proceedings,  207-209). 

There  seems  to  be  no  provision  applicable  to  this 
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■case  that  authorizes  the  proceeding  to  be  conlinued, 
■either  to  punish  for  contempt  or  lor  any  o! her  pur- 
pose, before  an  officer  other  than  the  one  before  whom 
it  was  instituted. 

Section  26,  which  authorizes  one  judge  to  continue 
a  special  proceeding  instituted  before  another,  is  lim- 
ited to  the  city  and  county  of  New  York. 

Section  62  authorizes  the  substitution  in  special 
proceedings  of  one  officer  for  another  wlien  the  latter 
is  unable  to  act  from  death,  sickness  or  other  disa- 
bility. 

Section  279  has  a  local  application  only,  and  does 
not  affect  this  case. 

These  sections  are  made  applicable  to  proceedings 
supplementary  to  execution  by  section  2462,  but  it  is 
evident  from  mere  inspection  that  they  do  not  author- 
ize one  justice  to  continue  a  proceeding  commenced 
before  another,  except  as  expressly  permitted  under 
circumstances  such  as  do  not  exist  in  this  case. 

Clearly,  therefore,  no  jurisdiction  was  conferred 
upon  me  either  by  the  order  itself,  or  by  the  statute 
independent  of  the  order. 

It  is  equally  clear  that  jurisdiction  was  not  con- 
ferred by  the  appearance  of  the  defendant,  and  his 
failure  to  raise  the  objection  (Sackett  v.  Newton,  10 
Bow.  Pr.  561  ;  Carter'  c.  Clarke,  7  Roht.  490,  497  ; 
Middle  &  Bullard's  S'lp.  Fro.  457). 

It  follows  that  the  motion  should  be  denied,  but 
as  all  of  the  essential  parts  of  the  order  in  ques- 
tion are  valid,  without  prejudice  to  a  motion  to  pun- 
ish the  defendant  for  contempt,  if  made  before  the 
justice  who  granted  the  original  order,  or  before  the 
court  at  special  term. 

As  the  defendant  prevails  only  upon  a  ground  not 
suggested  by  him,  no  costs  ai'e  allowed. 
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RUN  BERG,  Respondent,  v.  JOHNSON,  as  Tkeab- 

URKR  OF  THE  VaLHALLA  CoUNCIL  OF  THE 

Order  of  Chosen  Friends,  Appellant. 

City  Court  of  Brooklyn,  General  Term,  Decem- 
ber, 1886. 

§§  2320,  2322,  2340. 

Whtn  judgment  not  reversed  because  plaintiff  is  insane — When  proof 

of  insanity  sufficient  to  authorize  recovery  of  sick  "benefits  from, 

a  mutual  benefit  society  not  sufficient  to  require 

dismissal  of  action. 

Where,  in  an  action  against  a  mutual  benefit  society  for  sick  benefits, 
tlie  benefits  were  claimed  on  the  ground  that  the  plaintiff  was  insane, 
and  a  release  signed  by  liim  was  avoided  on  that  ground,  but  the 
plaintiff  had  not  been  judicially  determined  to  be  a  lunatic  in  any 
proceeding  brought  for  that  purpose, — Ileld,  that  the  finding  of  the 
court  that  tlie  plaintiff  was  non  compos  mentis  when  he  executed 
the  reie;ise,  had  no  effect  beyond  setting  aside  tliat  instrument  ; 
that  the  finding  that  he  was  insane  at  the  time  of  the  commence- 
ment of  tlie  action  was  material  only  so  far  as  it  showed  that  he 
was  disal)led  from  following  his  usual  business  pursuits,  or  other 
occupation,  and  therefore  entitled  to  benefits  ;  that  until  after 
oflice  found  the  presumption  jjrevailed  that  the  attorney  who 
appeared  for  the  plaintiff  hud  competent  authority  to  do  so,  and  a 
contention  that  the  attorney  was  without  authority,  because  the 
plaintiff  was  insane  could  not  be  sustained  on  appeal  from  the 
judgment  ;  but  if  there  was  an  absence  of  such  authority  the  error 
should  have  been  reached  by  a  direct  motion  for  the  interposition 
of  the  court. 

Valentine  v.  Uickhardt  (unreported),  distinguished. 

An  action  may  be  commenced  in  the  name  of  a  person  of  unsound 
mind  before  he  has  been  judicially  declared  such  ;  the  Code  of 
Civil  Procedure  does  not  prohibit  the  bringing  of  an  action  and 
does  not  change  the  legal  status  of  the  lunatic  until  the  court  inter- 
poses its  jurisdiction. 

It  seems,  that  where  an  attorney  is  responsible  and  brings  an  action 
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without  auilioiity,  (lie  party  in   whose  name  the  action  is  brought 
is  bound    by  the   judgment    tlieiein    and    must   seek    his   remedy 
ngiiinst  tlie  attorney ;  and  that  tliis  is  so  althougii  sucli   party  is  a 
lunatic. 
(Decided  Decnnber,  1886.) 

Reargunient  of  appeal  from  judgment  of  the  special 
term. 

This  aciion  was  brought  by  the  pla.intilf  to  recover 
$85.00  due  him  as  a  sick  benefit  under  and  by  virtue 
of  the  by-laws  of  the  association  represented  by  the 
defendant.  Said  associafion  is  an  unincor])orated 
council  of  the  Order  of  Chosen  Friends,  the  supreme 
body  of  which  order  is  incorporated  under  the  laws  of 
Indiana. 

The  by-laws  provide  for  the  payment  by  the  society 
of  five  dollars  per  week  to  any  member,  who  ""shall 
become  disabled  by  sickness  or  other  disability  from 
following  his  or  her  usual  business,"  such  payment 
being  restricted  to  twenty-six  weeks  in  each  year. 

The  x>iyintiff  joined  the  society  at  the  time  of  its 
organization  in  1881,  and  it  is  conceded  that  he  has 
ever  since  been  a  member  in  ":ond  standinrj:.  In  Aus;- 
list,  1883,  the  plaintiff  received  a  severe  sunstroke, 
which  resulted  a  week  thereafter  in  his  becoming 
insane.  On  September  8,  1883,  he  was  conveyed  to 
the  insane  asylum  at  Flatbnsh,  after  examination  by 
Doctors  Young  and  Stone,  who  pronounced  him  insane. 
From  the  time  he  entered  the  asylum  U[)  to  the  present 
he  has  been  continuously  insane.  During  this  period  he 
has  been  under  the  care  of  Doctor  Ferris,  one  of  the- 
physicians  connected  with  the  asylnm,  who  testified 
that  the  x^laintiff's  case  w^as  incuftible.  When  he 
entered  the  asylum  the  society  began  paying  him  five 
dollars  i)er  week  and  continued  snch  payment  regu- 
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laily  for  the  full  period  of  twenty-six  weeks  of  the 
first  year,  as  provided  for  by  the  by-laws  of  the  society, 
such  payments  dating  from  September  1, 1883.  When 
one  year  had  elapsed  the  society  began  making  pay- 
ments for  the  second  year,  commencing  September  1, 
1884,  and  continued  such  payments  for  nine  weeks, 
when  they  were  discontinued,  leaving  unpaid  seven- 
teen weeks  of  the  second  year.  The  refusal  of  the 
society  to  make  further  payments,  was  based  upon 
the  opinion  of  one  of  its  members,  a  physician,  who 
•claimed  that  the  plaintiff  was  sane,  and  who  upon  the 
trial  testified:  "He  is  not  insane.  I  decidedly  dis- 
agree with  Doctors  Young,  Stone  and  Ferris  on  this 
point." 

Five  days  after  the  commencement  of  this  action 
the  president  of  the  society,  for  the  purpose  of  defeat- 
ing the  plaintiff's  claim,  went  to  the  asylum,  saw  the 
plaintiff,  and  had  him  sign  a  general  release,  which 
was  introduced  in  evidence  upon  the  trial. 

Defendant  appealed  to  the  general  term,  which 
reversed  the  judgment,  the  opinion  being  written  by 
Clement,  J.,  and  concurred  in  by  Reynolds,  Ch.  J. 
{Quid  vide,  post,  p.  291,  note). 

Thereafter  plaintiff's  attorney  moved  for  a  reargu- 
ment  which  was  granted. 

H.  H.  Morse  {Leeds  d;  Morse,  attorneys),  for 
defendant  appellant. 

In  2  Barb.  Ch.  Pr.  224,  it  is  said  :  "Suits  cannot 
be  prosecuted  by  a  lunatic  except  through  the  appoint- 
ment of  a  committee  of  his  estate,  he  being  alone 
responsible  for  the  conduct  of  his  suit."  See  Code 
OlD.  Pro.  §  2340.  In  Ti/ler's  MUford's  Pr.  200,  it  is 
said:  "  It  has  always  been  the  practice  in  England, 
that  a  lunatic  should  sue  or  defend  in  the  name  of  the 
committee  of  his  estate."  Section  449  of  the  Code  of 
Civil  Procedure  provides  that  all  actions  roust  be  pros- 
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edited  in  the  name  of  the  real  party  in  interest,  except 
a  trustee  of  an  express  trust,  who  may  sue  without 
joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.  The  committee  of  a  lunatic  is  a 
trustee  of  an  express  trust.  Person  ».  Warren,  14 
Barb,  488.  If  the  plaintiff  in  a  suit  appears  to  be  a 
lunatic,  and  no  next  friend  or  committee  is  named, 
the  defendant  may  demur.     Mitford's  Ch.  PL  229. 

If  the  plaintiff  is  a  lunatic,  then  proceedings  for 
the  appointment  of  a  committee  of  the  person  and  of 
the  property  should  have  been  instituted  and  such 
committee  appointed  before  bringing  this  suit.  See 
Code  Civ.  Pro.  §2320,  2322.  Section  2322  provides 
that  the  jurisdiction  of  the  court  over  the  property  of 
a  lunatic  must  be  exercised  by  means  of  a  committee, 
and  section  2340  provides  for  the  bringing  of  actions 
by  a  committee  in  his  own  name  adding  his  official 
title. 

In  view  of  these  provisions  the  court  below  erred 
in  denying  defendant's  motion  for  a  non-suit  duly 
made.  If  the  plaintiff  is  not  a  lunatic,  then  his  repu- 
diation of  the  suit  and  general  release  should  have 
defeated  the  recovery. 

J.  Edward  SwanstTom^  for  plaintiff-respondent. 

If  the  fact  was  that  the  attorney  had  no  authority 
to  bring  this  action  it  would  be  no  ground  for  revers- 
ing the  judgment.  It  is  settled  law  in  this  State  that 
v/here  an  attorney  is  responsible  (and  no  doubt  here 
exists  upon  that  point)  the  judgment  stands,  and  the 
party  must  seek  his  remedy  against  the  attorney  who 
appeared  without  authority.  Brown  v.  Nichols,  42 
N.  Y.  30  (citing  Denton  v.  Noyes,  G  Johns.  296)  ;  Fer- 
mison.??.  Crawford,  70  N.  Y.  256  ;  Hamilton  v.  Wright, 
37  Id.  502  ;  American  Ins.  Co.  v.  Oakley,  9  Paige,  499, 
where  it  is  said  "not  necessary  to  protection  of 
urhts,  proceedings  should  be  set  aside  as  unauthor- 
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iied,  even  if  want  of  authority  of  attorney  was  fully 
established."  U.  S.  supreme  court  refused  to  reverse 
for  want  of  authority.  Osborn  v.  U.  S.  Bank,  9 
WJieaL  831.  In  these  cases  the  whole  subject  is  thor- 
oughly discussed  pro  and  con.  Sane  or  insane,  a 
party  is  bound  by  an  unauthorized  appearance,  except 
it  be  that  the  attorney  is  not  responsible.  In  the  case 
of  Brown  v.  Nichols,  above  cited,  the  party  was  a  luna- 
tic. The  law  is  the  same,  whether  the  party  is  plain- 
tiff or  defendant.  Brown  v.  Nichols  {supra) ;  Denton 
t.  Noyes,  {supra) ;  Sternberg  v.  Schoolcraft,  2  Barb. 
155  ;  McKillip  v.  McKillip,  8  Id.  552  ;  Crippen  v.  Cul- 
ver, 13  Id.  424.  Should  the  plaintiff  recover  his  rea- 
son, he  could  not  disturb  this  judgment.  Any  com- 
mittee hereafter  appointed  could  not  have  any  greater 
right  than  a  sane  plaintiff.  The  only  remedy  for 
either  plaintiff  or  his  committee  would  be  to  sue  the 
attorney.  It  would  be  the  same  had  the  judgment 
been  against  the  plaintiff.  He  or  his  committee  would 
be  bound  by  such  a  judgment.  See  remarks  Lord 
Abixger  in  Rock  v.  Shide,  2  Jurist,  993. 

But  there  is  nothing  to  show  want  of  authority 
either  in  the  complaint  or  in  the  proof.  It  is  at  the 
best  only  an  inference  from  the  proof  of  plaintiff's 
insanity.  (If  it  be  said  that  the  declarations  of  the 
plaintiff  that  there  was  no  authority  are  in  evidence 
and  uncontradicted,  the  reply  is  that  it  does  not 
appear  that  the  court  believed  that  evidence.  The 
circumstances  and  the'  position  of  the  witness  who 
testified  as  to  those  declarations  fully  warranted 
the  court  in  rejecting  that  testimony,  even  if  uncontra- 
dicted.) Elwood  V.  Western  Union  Tel.,  4")  N.  Y. 
549  ;  Kavanagh  v.  Wilson,  70  Id.  177  ;  Koehler  v. 
Adler,  78  Id.  289  ;  Tolman  v.  Syracuse,  31  Hun,  398 ; 
Gildersleeve  v.  Landon,  73  N.  Y.  609.  The  record 
shows  that  plaintiff  appeared  by  attorney,  and  noth- 
ing can  be  assigned  for  error  which  contradicts  the 
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Tecord.  King  v.  Robinson,  54  Am.  Dec.  614.  The 
want  of  authority  should  have  been  set  up  by  answer 
as  it  does  not  appear  on  the  face  of  the  complaint. 
Mitford's  Pleadings,  227.  .  .  . 

The  plaintiff,  being  a  lunatic,  not  found,  could 
bring  this  action.  By  the  common  law,  an  action 
brought  to  assert  the  title  oi  a  lunatic  to  real  or  per- 
sonal property  must  be  brought  in  his  name.  Fields 
7).  Fowler,  2  Hun,  400,  quoting  McKillip  v.  McKillip, 
'S  Barb.  552  ;  1  CMtty' s  Pleadings,  18,  where  it  says: 
"  Contract  with  lunatic,  action  must  be  in  his  name, 
not  in  name  of  committee."  The  appointment  of  a 
committee  did  not  divest  the  lunatic  of  his  estate  or 
rights  of  action.  The  court  took  charge  of  the  lunatic 
and  the  committee  was  only  its  bailiff.  This  is  the 
law  now.  People  ex  rel.  Smith  v.  Commissioners  of 
Taxes,  100  N.  Y.  218  ;  2  Hun,  400.  The  New  York 
statute  of  1845  first  gave  to  the  committee  the  right  to 
bring  actions  in  his  own  name.  It  specified  the 
actions,  and  only  in  those  specified  actions  could  the 
committee  sue  in  his  name.  The  Code  of  Civil  Pro- 
cedure has  merely  enlarged  the  scope  of  that  statute. 
,  .  .  .  It  has  been  frequently  held  that  lunatics 
may  be  sued  whether  committees  have  been  appointed 
or  not.  Chancery  may  restrain,  but  if  it  does  not,  the 
judgment  is  neither  void  nor  voidable.  Sanford  v. 
Sanford,  62  N.  Y.  553 ;  S.  C,  32  Am.  Dec.  70. 

Two  defendants  in  a  partition  suit  were  lunatics  for 
whom  no  committee  had  been  appointed.  Both  per- 
sonally served  ;  one  appeared  by  attorney.  Purchaser 
at  sale  refused  to  take  title.  Court  at  general  term, 
second  department,  in  1883,  held  he  must.  They  say, 
*'As.suming  defendants  were  non  sui  juris  at  com- 
mencement of  the  action,  nevertheless  they  were 
liable  to  be  sued.  Mental  incapacity  or  incompetency 
I^resent  no  interference  with  the  enforcement  of  legal 
liabilities.     Institution  of   legal   proceedings  against 
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lunatics  is  not  inhibited.  Whether  their  insanity 
consiiruted  defense  depends  on  circumstances  of  case," 
quoting  Sandt'oid  v.  Sandford,  62  N.  Y.  558  ;  Mutual 
Life  Ins.  Co.  v.  Hunt,  79  N.  Y.  541  ;  S.  C,  14  Hun,  169. 
"  Tlie  judgment  was  not  even  erroneous,"  quoting 
drippen  v.  Culler,  13  Barb.  428,  and  Sternberg  v. 
•Schoolcraft,  2  Barb.  153.  See  also  Prentiss  v.  Cornell, 
31  Hun,  167;  affi'd,  96  iV^.  Y.  665.  .  .  .  That  an 
idiot  has  appeared  and  defended  by  attorney  can 
not  be  assigned  for  error.  2  Saund.  336.  Judgment 
will  not  be  reversed  for  error  on  ground  of  lunacy. 
Must  restrain.  Attempt  to  enjoin  on  the  ground  of 
insanity  not  sufficient;  must  be  other  facts.  Sand- 
ford  V.  Sandford,  32  Am.  Bee.  70.  In  Maryland, 
Owney's  Case,  17  Am.  Dec.  317,  a  bill  was  filed 
to  relieve  from  a  deed.  Plaintilf  was  in  her  dotage. 
The  court  granted  the  relief.  That  case  resem- 
bled this  in  that  the  plaintiff  here  was  relieved  from 
the  effect  of  his  release.  It  may  be  said  in  pass- 
ing, that  in  Owney's  case  the  old  maxim  that  no  man 
can  stultify  himself  was  discussed.  That  maxim  has 
been  rejected  in  New  York.  Rice  v.  Feet,  15  Johns. 
503.  King  v.  Robinson,  54  Am.  Dec.  614,  contains  an 
elaborate  opinion  upon  the  question  under  discussion. 
An  idiot  or  lunatic  may  sue  at  law  after  the  execu- 
tion of  the  commission  of  lunacy  and  after  his  person 
is  placed  under  the  care  of  a  committee,  though  the 
court  will  always  permit  his  committee  to  assist  in 
managing  the  prosecution.  Crippen  v.  Culver,  13 
Barb.  428.  A  lunatic  confessed  by  attorney.  Objec- 
tion he  had  no  authority.  Held,  on  review  oi!  authori- 
ties, judgment  good.  Stigers  v.  Brant,  50  Md.  214;  33 
Am.  Rep.  317.  As  already  stated,  the  law  is  the  same, 
whether  the  lunatic  is  [)laintiff  or  defendant.  The 
citations  in  defendant's  points  on  the  former  argu- 
ment of  this  appeal,  from  2  Barb.  Ch.  Pr.  200,  and 
Tylef  s  Mitford' s  Pleadings  in  Chancery,  200,  are  not 
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in  point.  In  these  passages  reference  is  to  persons 
who  have  been  found  lunatics  on  inquisition.  Both, 
of  course,  are  chancery  books  of  practice.  The  passage 
in  Barbour  is  copied  from  Daniels,  and  the  authorities 
are  very  old  English  cases.  .  .  .  Turning  now  to 
English  cases,  we  find  the  following  recent  cases  in 
chancery  and  at  law,  where  the  question  is  discussed 
on  principle  and  authority.  Jones  v.  Lloyd  (9  Moak" s 
Eng.  Rep.  792),  was  a  suit  brought  by  the  next  friend 
of  a  lunatic  not  found,  for  dissolution  of  a  partnership, 
alleging  the  plaintiff's  insanity.  There  was  a  demur- 
rer interposed  that  suit  could  not  be  maintained, 
which  was  overruled.  .  .  .  See  also  Pierre  William^ 
111  note  ;  Rock  it.  Slade,  2  Jurist,  993. 

A  wife  has  authority  arising  out  of  the  marital 
relation  to  sue  in  her  husband's  name  and  to  employ 
an  attorney  for  the  purpose  where  the  sum  recovered 
is  necessary  for  her  support,  under  circumstances  such 
as  those  in  this  case.  See  Rock  v.  Slade,  supra.  See 
also  Read  v.  Legard,  4  Eng.  L.  &  E.  323;  S.  C,  15 
Jurist,  494. 

Reynolds,  Ch.  J. — Tlie  issues  really  litigated  upon 
the  trial,  were  first,  whether  the  plaintiff  had  become 
sick  and  disabled  from  following  his  usual  business, 
as  alleged  in  the  fourth  paragraph  of  the  complaint, 
the  same  being  denied  by  the  defendant,  and  second, 
whether  the  plaintiff  had  discharged  and  released  his 
claim  subsequent  to  the  commencement  of  the  action. 

The  court  finds  that  the  plaintiff,  in  August,  1883, 
became  and  still  continued  sick,  "  insane,  and  disa- 
bled from  following  Ills  usual  business  or  other  occu- 
pation,'''' and  that  the  release  purporting  to  be  exe- 
cuted by  him  was  procured  from  him  after  the 
commencement  of  the  action,  "and  while  tha plaintiff 
was  non  compos  mentis.''''   . 

The  evidence  abundantly  sustains  the  first  finding, 
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at  least  to  the  extent  that  the  phiintiff  was,  during  the 
time  for  which  he  chiimed  benefits,  ''  disabled  by  sick- 
ness or  other  disability,  from  following  his  usnal 
business,  pursuit,  or  other  occupation,"  in  the  lan- 
guage of  the  by-law  set  out  in  the  complaint  ;  and  it 
also  sustains  the  finding  as  to  the  release^  and  thus 
avoids  the  effect  which  it  would  otherwise  have  had. 

The  defendant  now  seeks  to  reverse  the  judgment 
on  the  ground  that  as  it  appears  the  plaintiff  was 
insane  at  the  time  of  the  commencement  of  the  action, 
he  was  incompetent  to  employ  an  attorney,  and  the 
attorney  was  therefore  without  authority  to  appear 
for  him. 

I  originally  concurred,  not  without  doubt,  in  the 
forcible  opinion  written  by  Judge  Clement  to  show 
that  this  was  a  fatal  objection  to  the  judgment,  but  on 
further  reflection  since  the  reargument,  I  have  come  to 
a  contrary  conclusion. 

The  plaintiff  has  not  been  judicially  determined  to 
be  a  lunatic  on  any  proceeding  brought  for  that  pur- 
pose. The  finding  of  the  court  that  he  was  non  com- 
pos when  he  executed  the  release,  has  no  effect  be^-^ond 
setting  aside  that  instrument. 

The  other  finding  (which  covers  the  time  of  the 
commencement  of  the  action),  that  he  was  "insane 
and  disabled  from  following  his  usual  business  or 
other  occupation,"  is  material  only  so  far  as  to  bring 
him  within  the  scope  of  the  by-law  above  referred  to, 
viz:  to  show  that  he  was  "disabled  from  following 
his  usual  business,  pursuit,  or  other  occupation." 

It  is  not  clear  that  the  court  meant  more  than  this 
by  the  use  of  the  word  "  insane,"  in  the  connection  in 
which  it  is  used.  His  mind  was  so  far  unsound  as  to 
incapacitate  him  from  pursuing  his  business  (that  of 
an  upholsterer),  but  until  "after  office  found,"  the 
presumption  must  still  prevail  that  the  attorney  who 
appears  in  his  name  has  competent  authority.    Be- 
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sides,  the  issues  made  by  the  pleadings  having  been 
slightly  decided  in  favor  of  the  plaintiff,  even  if  there 
ihas  been  an  irregularity  such  as  is  claimed,  hov»r  can 
at  be  corrected  on  appeal  from  the  judgment  ? 

The  judge  correctly  declares  the  rights  and  liabili- 
ties of  the  parties.  If  the  attorney  appeared  without 
proper  authority,  that  error  should  have  been  reached 
by  a  direct  motion  for  the  interposition  of  the  court. 

I  do  not  see  that  the  decision  of  this  court  in 
Valentine  v.  Rickhardt  (unreported),  is  in  point  here. 

In  that  case,  a  person  without  notice  to  the  nominal 
plaintiff,  and  in  fact  in  open  hostility  to  her,  had  pro- 
cured an  order  appointing  him  her  next  friend,  for  the 
purpose  of  commencing  an  action  to  set  aside  a  con- 
veyance of  real  estate  made  by  her,  and  the  action  was 
brought  in  her  name  by  him  as  next  friend. 

We  held  that  such  a  procedure  was  unauthorized 
by  any  law  or  practice  in  this  State.  That  was  entirely 
a  different  question  from  the  one  now  presented. 

Counsel  for  the  appellant  contends  that  the  provi- 
.sions  of  the  Code  of  Procedure,  §§  2320  et  seq.  pro- 
hibit the  bringing  of  an  action  in  the  name  of  a  person 
who  is  a  lunatic. 

The  first  section  declares  that  the  jurisdiction  of 
the  court  extends  to  the  custody  of  i\\^.  person  and  the 
care  of  the  property  of  a  person  incompetent  to  man- 
age himself  or  his  affairs  in  consequence  of  lunacy, 
idiocy  or  habitual  drunkenness,  and  section  2322 
declares  that  such  jurisdiction  must  be  exercised  by 
means  of  a  committee  of  the  person  or  property.  But 
until  the  court  interposes  its  jurisdiction,  these  provi- 
sions do  not  change  the  legal  status  of  the  persons 
named  in  section  2320. 

Before  the  court  puts  forth  its  arm,  it  would  hardly 
be  claimed  that  an  habitual  drunkard  can  not  emploj'- 
an  attorney,  and  prosecute  a  suit  in  his  own  name.  If 
he  may  do  so,  the  argument  against  a  suit  by  a  person 
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incompetent,  from  any  of  the  other  causes  named, 
fails,  as  far  as  this  statute  is  concerned.  The  only  reg- 
ulation as  to  actions  is  found  in  section  2340,  which 
provides  that  a  committee  when  appointed  may  main- 
tain in  his  own  name  as  committee,  any  action  which 
the  person  for  whom  he  is  appointed,  "might  have 
maintained  if  the  appointment  had  not  been  made." 
The  right  to  cothmence  an  action  in  the  name  of  a  per- 
son of  unsound  mind  before  he  has  been  judicially 
declared  to  be  such,  is  implied  rather  than  taken  away 
by  this  statute. 

It  is  said  that  the  judgment  ought  not  to  stand, 
because,  if  the  defendant  had  recovered  judgment,  it 
could  have  been  avoided  by  the  plaintiff,  on  the 
ground  that  his  attorney  bad  no  authority  to  com- 
mence the  action.  This  seems  to  be  a  begging  of  the 
question. .  It  assumes  one  side  of  the  -very  question 
under  discussion  ;  and  I  think  the  assumption  is 
wrong.  It  seems  to  be  settled  that  where  the  attorney 
is  responsible  (and  there  is  no  question  here  on  that 
point)  the  party  is  bound  by  the  judgment,  and  must 
seek  his  remedy  against  the  attorney  who  appeared 
without  authority  (Brown  v.  Nichols,  42  N.  Y.  30  ; 
Ferguson  v.  Crawford,  70  iV^.  T.  254).* 

I  can  see  no  reason  why  a  lunatic  before  oflQce 
found  should  not  be  subject  to  this  rule  as  well  :is  any 
other  person.  He  has  the  same  legal  standing  to 
appear  as  a  party  in  his  own  name,  till  a  committee 
has  been  appointed  in  the  manner  provided  by  law. 
The  parties  litigated  upon  an  equality,  and  the  judg- 
ment is  binding  upon  both. 

With  this  view  of  the  case  I  think  the  judgment 
should  be  affirmed. 

Clement,  J.  —  (dissenting.)  —  The  plaintiff  has 
been  insane  since  the  month  of  August,  1883,  and 

•  See  contra,  Gilmnn  «.  Prentice, /XMf,  p.  311. 


-294  CIVIL     PROCEDURE     REPORTS. 

Runberg  v.  Johusoii. 

from  that  date  till  the  trial  of  this  action  was  an  in- 
mate of  the  lunatic  asylum,  at  Flatbush,  and  from  the 
proofs  it  is  fair  to  assume  that  he  has  been  7ioJi  com- 
pos mentis  all  of  that  time.  After  the  commencement 
of  this  action  the  plaintiff  executed  a  release  of  the 
ohiini  in  suit,  which  the  learned  judge  before  whom 
the  case  was  tried  has  found  to  be  invalid,  for  the  rea- 
son of  want  of  mental  capacity  of  the  plaintiff  to  exe- 
cute same.  The  plaintiff  has  recovered  for  sick  bene 
fits  of  the  defendant  on  the  ground  that  he  was  insane 
and  has  avoided  his  release  on  that  ground.  Supi)ose 
the  judgment  had  been  for  defendant  at  special  term, 
Jind  the  plaintiff,  after  proceedings  in  lunacy,  should 
by  his  committee  bring  an  action  for  the  same  claim, 
the  judgment  could  be  avoided  on  thegrownd  that  the 
attorney  for  the  plaintiff  had  no  authority  to  com- 
mence the  action.  If  the  plaintiff  is  incompetent  to 
give  a  release  he  is  not  competent  to  employ  an 
attorney. 

A  person  of  sound  mind  cannot  now  sue  by  next 
friend,  and  it  is  clear  that  this  action  has  been  com- 
menced b}'  authority  of  some  friend  of  plaintiff  in  his 
name  and  not  by  his  authoritj^  because  he  has  been 
mentally  incompetent  to  employ  an  attorney.  The 
defendant,  if  he  recovered  a  judgment  in  his  favor, 
would  not  have  a  judgment  of  any  validity,  and  a 
judgment  in  favor  of  the  plaintiff  cannot  therefore 
stand. 

The  defendant  has  full  notice  that  the  plaintiff  is 
of  unsound  mind,  and  could  not  say  that  he  paid  the 
claim  in  good  faith  without  knowledge  of  the  want  of 
capacity  of  plaintiff. 

The  remedy  of  the  relatives  of  plaintiff  is  to 
apply  for  an  adjudication  of  lunacy.  In  England 
there  are  authorities  that  actions  have  been  permitted 
to  be  brought  to  protect  the  personal  property  of  luna- 
tics, iu  their  names,  by  next  friend,  but  in  these  cases 
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judgment  cannot  be  entered  till  after  the  appointment 
of  a  comrairte.  In  the  case  of  Valentine  v.  Richardt, 
decided  February  24,  188.5,  by  the  general  term  of  this 
court,  we  held  that  an  action  could  not  be  brought  in 
the  name  of  a  party  without  his  consent,  and  the  rem- 
edy of  the  friends  of  the  alleged  lunatic  is  to  apply 
for  an  adjudication  in  lunacy. 

The  proofs  in  this  case  show  that  the  plaintiff 
stated  that  this  action  was  brought  without  his  knowl- 
edge or  authority.  Until  he  has  been  adjudged  a 
lunatic  in  the  manner  prescribed  by  the  Code,  the 
plaintiff  has  certainly  a  right  to  say  whether  an  action 
shall  be  brought.  His  right  of  property  has  been 
taken  from  him  without  a  hearing,  and  he  has  been 
adjudged  a  lunatic  and  has  had  no  opportunity  to  be 
heard  on  the  question.  It  would  be  unsafe  to  allow 
an  action  to  be  brought  in  the  name  of  a  party,  or 
what  is  the  same  thing,  to  take  his  property  from  him, 
on  the  theory  that  he  was  a  lunatic,  when  the  Code 
prescribes  the  only  manner  in  which  that  question  can 
be  determined.  The  judgment  must  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 


NOLAN  ET  AL.  V.  COMMAND  et  al. 

Supreme  Court,  Fourth   Department,  Onondaga 
County,  Special  Term,  May,  1886. 

§§  1632,  1638,  1639. 

Partition — When  may  be  maintained  by  alien  resident — Eff'ect  of  lata  of 
eacheat — Ifecestity  of  making  State  a  party. 

A  resident  alien  may  take  real  property  as  an  heir,  and  his  title 
thereto  is  good  as  against  everybody  hut  the  State;  the  title  vesta 
in  him  but  is  to  be  divested  in  proceedings  instituted  by  the  State, 
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unless  before  the  commencement  of  such  proceedings  l>e  files  the 
deposition  required  by  law;  until  such  proceedings  are  taken  tlie 
alien  is  entitled  to  the  use  and  enjoyment  of  his  share  of  suclv 
property,  and  is  a  tenant  in  common  with  the  other  heirs  to  l!ie 
same  property,  and  as  such  is  deemed  to  be  in  possession,  and  may 
maintain  an  action  for  its  partition. 

Where,  in  an  action  for  partition  it  appeared  that  the  plaintiff  and 
certain  of  the  defendants  were  aliens,  who  had  not  declared  their 
intentions  to  become  citizens, — Held,  that  this  fact  did  not  prevent 
the  maintenance  of  tlie  action,  but  that  the  State  was  a  necessary 
parly  defendant  ;  that  the  fact  that  the  plaintiff  had  declared  his 
intentions  pending  the  action  could  be  set  up  by  supplemental 
complaint;  but  this  would  not  obviate  the  necessity  of  mailing  the 
State  a  party,  inasmuch  as  certain  of  the  defendants  were  aliens 
•who  luid  not  declared  their  intentions,  and  it  appeared  that  the 
premises  must  be  sold. 

(Decided  May  10,  1886.) 

Action  for  partition  of  real  property. 

The  facts  appear  in  the  opinion. 

W.  31.  Morrissey.  for  plaintiff. 

M.  E.  &  G.  W.  Driscoll,  for  defendants. 

Mekwin,  J. — In  June,  1885,  Joanna  Feagan,  who 
was  then  the  owner  of  the  premises  in  question,  died 
intestate,  leaving  as  her  lieirs  and  next  of  kin,  three 
sisters  and  two  brothers,  all  of  full  age  and  residing  in 
the  United  States  ;  and  also  five  children  of  a  deceased 
sister  Mary  Nolan,  who  was  an  alien,  and  lived  in  Ire- 
land, and  died  some  years  ago.  All  of  these  five  chil- 
dren are  of  full  age,  and  three  of  them,  Ellen  Nolan, 
Mary  Ann  Mangan  and  Jeremiah  Nolan,  reside  in  Ire- 
land, and  the  other  two,  Bartholomew  Nolan  and  the 
plaintiff  John  Nolan,  reside  in  the  United  States. 

This  action  was  commenced  on  June  19,  1885.  At 
that  time  the  jjlaintiff  had  not  filed  the  deposition 
required  by  the  statute  (3  R.  8.  7  ed.  2164,  §  15  ;  chap. 
261  of  Laws  of  1874 ;   chap.  38  of  Laws  of  1875)  to 
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en.ible  bim  to  hold  real  estate  as  against  the  State. 
It  appears,  however,  that  he  did  file  such  a  deposition 
on  January  16,  1886.  No  deposition  has  been  filed  by 
Jeremiah  or  Bartholomew  Nolan. 

The  question  is  whether  the  plainriflF,  at  the  time  of 
the  commencement  of  this  action,  was  in  a  position  to 
maintain  partition  (Wisner  v.  Ocumpaugh,  71  N.  Y. 
113). 

Under  the  provisions  of  chap.  115,  of  Laws  of^ 
1845,  as  amended  by  chap.  38  of  Laws  of  1875  (3  R.  S. 
7  ed.  2170,  §  4),  the  title  of  the  plaintiff,  as  heir,  was 
good,  as  against  everybody  but  the  State.  The  title 
vested  in  him,  subject  to  be  divested  in  proceeding* 
instituted  by  the  State,  unless,  before  the  commence- 
ment of  such  proceedings,  he  filed  the  requisite  depo- 
sition (Goodrich  v.  Russell,  42  iT.  Y.  177  ;  Maynard 
V.  Maynard,  36  Ilun^  227).  As  said  in  the  case  cited, 
no  such  proceeding  has  been  instituted,  and  therefore^ 
the  State  has  not  acquired  any  right  or  interest  in 
the  premises. 

The  plaintiff  is  entitled  to  the  use  and  enjoyment 
of  his  share  of  the  premises.  He  is  a  tenant  in  com. 
mon  with  the  other  heirs,  and  as  such  is  deemed  to  be 
in  possession. 

By  section  1532  of  Code,  where  two  or  more  per- 
sons hold,  or  are  in  possession  of  real  property  as 
tenants  in  common,  in  which  either  of  them  has  an 
estate  of  inheritance,  or  for  life,  or  for  years,  any  on& 
or  more  of  them  may  maintain  an  action  for  partition. 
All  of  the  other  heirs  except  the  two  brothers  of 
l)laintiff  took  absolute  estate  in  fee. 

The  right  of  the  estate  is  somewhat  analogous  to- 
the  outstanding  optional  power  of  sale,  with  no  pres- 
ent right  of  possession.  Such  a  power  would  not,  as  I 
suppose,  interfere  with  the  right  of  one  of  the  holders 
of  the  title  and  possession  to  maintain  partition  (see 
Morse  v.  Morse,  85  iV.  Y.  58). 
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Though  very  likely  the  holder  of  the  power  would 
be  a  proper  party  defendant  (48  III.  111). 

Under  the  provisions  of  the  Code  referred  to,  I 
think  the  plaintiff  is  in  position  to  maintain  the 
■action.  The  State,  however,  is  not  made  a  party,  but 
iio  objection  of  this  kind  is  taken  by  answer. 

So  far  as  the  plaintiff's  interest  is  concerned,  if  the 
fact  ot  filing  the  deposition,  which  has  occuried  since 
the  corpraencement  of  the  action,  was  set  up  by  sup- 
plemental pleading,  that  would,  I  think,  obviate  the 
necessity  of  making  the  State  a  party.  But  there  are 
two  defendants  to  above  interest :  the  State  may  lay 
claim,  and,  as  it  is  conceded  here,  that  the  premises 
mast  be  sold,  it  looks  to  me  that  the  State  is  a  nec- 
essary party  defendant,  in  order  to  a  complete  deter- 
mination of  the  matter,  and  a  passage  of  a  good  title. 
Anything  that  either  party  has  to  say  about  this,  I 
will  hear  on  the  settlement  of  the  order  or  findings  to 
be  made  herein. 


LARKINS,   Respondent,   v.    MAXON,    as   Admin- 
istrator, &c.,  OF  ORVILLE  C.  SPRAGUE, 
Deceased,   Appellant. 

Court  of  Appeals,  November,  1886. 

§§  1835,  1836,  3246. 

Reference  of  claim  against  administrator — Right  of  successful  party  to 
disbursements — Repeal  of%  317  of  the  Code  of  Procedw 

The  successful  party,  upon  a  reference  of  a  claim  aj^ainst  the  estate 
of  a  deceased  person,  is  entitled  to  recover  disbursements  as  a  mat- 
ter of  right  ;  so  much  of  section  317  of  the  Code  of  Procedure  as 
provided  for  the  granting  of  disbursements  on  such  a  reference 
has  not  been  repealed. 
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Miller  e.  Miller  (32  Hun,  481);  Daggett  «.  Mead  (11  Abb.  N.  C.  116), 
overruled;  Krill  v.  Brownell  (10  N.  T.  Civ.  Pro.  8);  Sutton  v.  New- 
ton (7  Id.  8);  Overheiser  t».  Mooreliouse  (8  Jd.  11);  Ilall  ». 
Edmunds  (67  How.  Pr.  202),  approved. 

A  domestic  may  be  treated  in  many  resp'-fts  like  a  daughter,  with- 
out holding  that  relation  to  the  employer,  and  tlie  finding  of  a 
referee  upon  reference  of  a  claim  against  a  decedent's  estate,  that 
the  claimant's  relations  to  the  decedent's  family  were  affectionate 
and  kindly,  like  thoise  of  a  daughter,  is  not  inconsistent  with  a 
finding  that  she  performed  work,  labor  and  services,  at  the  deced- 
ent's request,  as  a  domestic  in  his  family. 

{Decided  November  23,  1880.) 

Appeal  by  defendant  from  an  order  and  judgment 
of  the  general  term,  of  the  fourth  department,  affirm- 
ing a  judgment  in  favor  of  the  plaintiff,  entered  at  the 
special  term,  upon  the  report  of  a  referee,  in  a  refer- 
ence under  2  B.  S.  88,  §  36,  of  a  claim  against  the 
estate  of  the  defendant's  decedent. 

The  derendant-ai)pellant  is  the  administrator,  &c. 
of  Orville  C.  Sprague,  deceased.  The  plaintiff- 
respondeiit  presented  a  claim  to  him  for  services 
claimed  to  have  been  rendered  the  decedent  as  a 
domestic  in  his  family.  The  chiim  was  referred  pur- 
suant to  the  statute,  and  the  referee  found  among 
other  things,  "  that  between  October  5,  1867,  and 
February  20,  18S0,  plaintiff  rendered  and  performed 
work,  labor  and  services,  for  said  Orville  C.  Sprague, 
at  his  request,  as  a  domestic  in  his  family  for  the  term 
of  six  hundred  and  two  and  one-third  weeks,  and  that 
said  services  were  worth  $1.60  per  week  ;  that  plaint- 
iff's relations  in  Sprague's  family  were  affectionate 
and  kindly,  like  those  of  a  daughter,  and  that  her 
services  prior  to  the  time  she  talked  of  leaving,  in  or 
about  1875,  were  not  done  under  any  express  contract, 
and  no  such  contract  existed  before  that  time." 

The  special  term  ronfiimed  the  report  of  the  referee, 
iind,  holding  that  the  plaintiff  was  entitled  to  her  dis- 
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bursements,  granted  the  same  to  her;  the  general 
term,  on  appeal  from  tlie  order  and  judgment  entered 
thereon,  modified  the  judgment  by  striking  there- 
from the  award  of  disbursements,  and,  as  modified, 
afhrnied  it  with  costs  ;  and  the  defendant  thereafter 
took  this  appeal  frona  the  judgment  and  order  there- 
upon entered. 

Elon  R.  Brown  {Dorwin  &  Drown,  attorneys),  for 
defendant-appellant. 

W.  H.  Gillman,  for  pjaintilf-respondent. 

Per  Curiam. — We  do  not  think  that  the  findings 
of  the  referee  were  inconsistent.  A  domeslic  may  be- 
treated  like  a  dauglitei,  without  holding  lliat  relation- 
to  the  employer.  The  facts  were  sufficient  to  estab- 
lish at  least  an  implied  contiact  for  compensation,, 
and  so  far  as-  there  was  an  express  one,  it  had  not  been. 
fulMjied  by  the  devise  and  legacy  given  by  Mrs. 
Sprague.  Tlie  destroyed  wills  of  Sprague  and  his  wife 
bore  somewhat  on  the  actuall}^  existing  relaiion^ 
between  the  parties,  and  formed  incidents  in  the  his- 
tory of  these  relations.  Since  the  referee  found,  as  a 
fact,  the  existence  of  an  implied  contract,  his  opinion 
about  an  understanding  "not  amounting  to  contract" 
was  immaterial. 

From  the  judgment  entered  on  the  report  of  the- 
referee  the  general  term  struck  out  the  disbursements- 
taxed  and  allowed,  upon  the  ground  that  section  817 
of  the  old  Code  of  Procedure,  which  provided  for  their 
taxation,  was  repealed  by  the  repealing  act  of  1880, 
and  the  right  was  not  preserved  by  subdivision  8  of 
section  8  of  that  act.  Upon  the  construction  of  that 
saving  clause  there  has  been  a  difference  of  opinion  in 
the  supreme  court.  In  Miller  v,  Millei'  (32  Han,  481), 
and  Daggett  Z).  Mead  (11  Ahh.  N.  C.  116),  the  savings 
clause  was  held  to  prevent  the  destruction  only  of  the- 
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right  to  such  disbursements  as  were  provided  for  in 
the  Revised  Statutes,  and,  there  being  none  such  in  a 
case  like  the  present,  there  was  nothing  saved.  To 
the  contrary,  are  Krill  v.  Brownell  (10  JV.  Y.  Civ.  Pro. 
8)  ;  Sutton  v.  Newton,  (7  Id.  338)  ;*  Hall  v.  Edmunds 
(67  How.  Pr.  202)  ;  and  Overheiser  v.  Morehouse  (8  2V. 
Y.  Civ.  Pro.  11).  We  think  these  last  cited  cases  es- 
tablish the  true  construction  of  the  subdivision  referred 
to,  and  that  it  was  intended  and  did  preserve  the 
right  to  disbursements  given  by  the  former  Code  upon 
the  reference  of  a  claim  against  a  decedent. 

The  order  of  the  general  term  striking  out  dis- 
bursements should  be  reversed,  and  the  judgment  as 
entered  at  special  term  be  affirmed,  with  costs  of  the 
appeal  to  this  court. 

All  concurred. 


EASTON,  Respondent,  v.  CARDWELL,  Impleaded, 
&c.,  Appellant. 

City  Court  of  Brooklyn,  General  Term,  Decem- 
ber, 1886. 

§§  649  ei  seq. 

Arrest — What  amount*  to  disposition  of  property  with  intent  to  defraud 

creditors. 

A  person  who,  in  consideration  of  his  debtor's  taking  a  note  payable 
in  thirty  days  for  the  amount  due,  agreed  to  assign  to  him,  as 
coUateral  security  therefor,  a  bond  and  mortgage,  and  thereafter 
secured  the  payment  of  such  bond  and  mortgage,  before  its  matur- 

*  The  decision  in  Sutton  v.  Newton  here  referred  to  was  reversed 
by  the  general  term  in  the  third  department,  in  tieptember,  1885,  ou 
appeal  from  the  order  entered  on  said  decision.  Tlie  general  term, 
after  discussing  other  matteiK,  said  : 
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ity,  by  allowing  a  discount,  and  applied  the  money  thus  realized  to 
the  payment  of  another  note  on  which  liis  father  was  an  indorser, 
is  guilty  of  disposing  of  his  property  with  intent  to  defraud  such 
creditor,  and  an  order  for  his  arrest  may  be  granted  in  an  action 
on  the  note. 
{Decided  December  27,  1886.) 

Appeal  from  order  of  special  term  denying  a 
motion  to  vacate  order  of  arrest. 

Sufficient  facts  are  stated  in  the  opinion. 

Samuel  P.  Potter^  for  defendant-appellant. 

James  Troy^  for  plaintiff -respondent. 

Reynolds,  Cli.  J. — On  October  10, 1884,  tlie  defend- 
ants were  indebted  to  [plaintiff  in  the  sum  of  $671.25 
which  was  then  due.  On  being  j)ressed  for  payment 
the  defendant  Cardwell,  as  an  inducement  to  plaintiff 
to  take  a  note  at  thirty  days  for  the  amount,  agreed  to 
assign  to  plaintiff  as  collateral  security  for  the  note  a 
bond  and  mortgage  held  by  defendants  for  $650,  which 
Cardwell  said  would  be  soon  paid  and  the  difference 
in  the  amount  paid  in  cash.  The  note  was  accordingly 
given,  and  a  written  memorandum  very  inartificially 
drawn,  hy  which  defendants  agreed  to  deliver  to  plaint- 
iff the  mortgage  in  question  as  soon  as  it  was  received 

"  But  the  question  whether  he  {i.  e.,  the  plaintiff  who  suc- 
ceeded in  the  reference]  is  entitled  as  a  matter  of  riglit  to  his 
disbursements,  has  been  twice  before  this  general  term.  Once  in 
Dofld  V.  Dodd,  not  reported,  again  in  Miller  v.  Miller  (32  Bun,  481, 
S.  C.  67  ITow.  Pr.  1JJ5).  It  wms  again  before  us  indirectly  in  Webster 
V.  Nichols  (21  N.  Y.  Week.  Dig.  506),  where  costs  and  disbursements 
were  stricken  nut  of  a  judgment  on  such  a  reference,  thus  showing 
tlijit  disbursements  were  noi  considered  a  matter  of  right. 

"As  we  have  twice  or  flirce  times  decided  that  these  disburse- 
nieiifs  are  not  ii  ntiitter  of  riifiit.  we  must  consider  the  matter  settled, 
ifle«J!i  ii  liiiriic,- ,.,)!irt  shnulH  reverse  our  views." 
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from  the  register's  office,  as  collateral  security  for  the 
note.  The  writing  speaks  of  the  mortgage  only,  but 
the  evidence  on  the  part  of  the  plaintiff  shows  that 
the  delivery  of  the  bond  and  mortgage  were  both  con- 
templated, and  of  this  there  can  be  no  doubt.  While 
the  plaintiff,  relying  upon  defendant's  promise,  was 
waiting  for  the  delivery  of  the  bond  and  mortgage,  the 
defendants  procured  the  mortgagor  to  pay  the  same 
before  its  maturity  by  allowing  a  discount  of  $75,  and 
applied  the  money  thus  realized  to  the  payment  of 
another  note,  on  which  the  father  of  defendant  Card- 
well  was  an  indorser. 

The  court  at  special  term  held,  that  in  doing  this 
the  appellant  defendant  Cardwell,  who  appears  to 
have  been  the  active  party  in  this  transaction,  dis- 
posed of  his  property  with  intent  to  defraud  the 
plaintiff,  one  of  his  creditors,  and  accordingly  sus- 
tained the  order  of  arrest.  "We  think  this  conclusion 
is  well  sustained  by  the  evidence.  Defendants 
obtained  from  plaintiff  an  extension  of  time,  upon  the 
promise  to  turn  over  the  bond  and  mortgage  to  him, 
an  .  although  they  applied  the  proceeds  of  it  to  the  pay- 
ment of  another  debt,  it  was  a  gross  fraud  upon  tbe 
plaintiff,  who  had  acquired  a  right  to  hold  it  as  secur- 
ity, or,  if  paid,  to  have  the  money  applied  to  his  claim. 
It  was  not  like  the  simple  case  of  a  creditor  applying 
his  property  to  pay  one  creditor  in  preference  to 
another — it  was  the  violation  of  a  legal  and  honest 
obligation. 

The  order  should  be  affirmed  with  $10  costs  and  the 
disbursements. 

Van  Wyck,  J.,  concurred. 
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SCHILLER  V.  MALTBIE,  as  Trustee,  eto. 

€ouNTY    Court   op  Erie   County,  January,  1887. 

§§  520. 
Pleading. — To  le  subscribed  at  end. — Indorsement  not  sufficient. 

The  Code  of  Civil  Procedure  (§  520)  requires  that  a  pleading  be 
subscribed  by  the  attorney  for  the  party  serving  it  at  the  end 
thereof;  and  an  indorsement  of  the  name  and  address  of  such 
attorney  on  the  back  of  the  pleading  is  not  a  suflficient  compliance 
with  the  Code;  both  the  subscriptions  and  the  indorsement  are 
required,  and  neither  alone  is  sufficient. 

Affidavits  showing,  or  tending  to  show,  that  an  answer  is  false,  will 
not  defeat  a  motion  to  compel  the  acceptance  of  an  answer  served 
in  time,  but  which  was  returned  on  account  of  a  slight  technical 
error  resulting  from  a  clerical  mistake;  the  objection  should  be 
taken  by  motion  to  strike  out  the  pleading  as  sham. 

While  ordinarily,  where  a  party  goes  into  court  asking  as  a  favor 
to  be  relieved  from  his  own  mistake,  he  should  be  required  to  pay 
the  costs  of  opposing  his  motion;  where  the  mistake  is  purely 
inadvertent,  and  the  objection  a  technical  one,  and  before  motion, 
costs  have  been  offered  and  declined,  no  costs  of  the  motion  should 
be  allowed. 

•(^Decided  January,  1887.) 

Motion  by  defendant  for  an  order  requiring  the 
plaintiff's  attorney  to  receive  the  answer  heretofore 
served  upon  him,  a  copy  of  which  was  served  with 
the  moving  i)apers. 

The  facts  appear  in  the  opinion. 
Fayette  Kelly ^  for  defendant  and  motion. 
Abram  ThofUy  for  plaintiff,  opposed. 
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Hammond,  Co.  J. — It  appears  from  rhe  papers 
served  upon  this  motion  that  the  original  answer, 
which  was  veritied  by  defendant,  was  properly  sub- 
scribed by  his  attorney,  in  accordance  with  section  520 
of  the  Code  of  Civil  Procedure,  which  provides,  "A 
pleading  must  be  subscribed  by  the  attorney  for  the 
party,"  &c., — but  in  copying  rhe  answer  the  name  of 
the  attorney  was  inadvertently  left  oflf  from  the  copy 
that  was  served  on  plaintiff's  attorney.  But  on  the 
outside  this  copy  was  properly  indorsed  with  the  name 
and  address  of  defendant's  attorney,  as  required  by 
rule  2  of  the  supreme  court.  This  copy  was  thus 
served  on  the  last  day  for  service,  and  was  returned 
by  plaintiff's  attorney  the  following  day,  indorsed  by 
him  as  follows : 

"Sir:  This  copy  of  answer  is  returned  to  you  for 
irregularity.  First,  it  is  not  subscribed  by  an  attorney. 
Second,  it  is  not  properly  veritied.     Dated,"  &c. 

Defendant's  attorney  thereupon  supplied  the  omis- 
sion, by  subscribing  it,  and  then  tendered  the  copy 
thus  corrected  to  i)laintiff's  attorney,  who  declined  to 
iicce[)t,  upon  the  ground  that  it  was  "  too  late,"  and 
thereupon  this  motion  is  made. 

Defendant's  attorney  contends  that  the  indorse- 
ment on  the  outside  of  the  answer  after  it  is  folded, 
"Fayette  Kelly,  attorney  for  defendant,"  &c.,  is  a 
sufficient  compliance  with  the  section  of  the  Code 
above  quoted,  and  cites  authorities  to  sustuin  that 
proposition  ;  but  I  think  this  contention  cannot  be 
successfully  maintained,  and  that  no  authority  can  be 
found  sustaining  this  precise  point.  The  language  of 
the  Code  cited  is  too  ])lain,  and  it  seems  tome  the  lan- 
of  Rule  2  is  equally  plain. 

The  Code  requires  the  pleading  to  be  subscribed^ — 
Vol.  XI.— 20 
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that  is,  signed  at  the  end,  or  underneath,  or  at  the 
bottom  thereof, — while  the  rule  requires  that  it  shall 
be  indorsed  with  the  name,  address,  &c.  Both  the 
subscription  and  the  indorsement  are  required,  and 
neither  alone  is  sufScient. 

But  as  the  original  answer  did  fully  comply  with 
both  requirements  it  was  in  no  way  irregular  or  defec- 
tive ;  and  I  think  there  can  be  no  serious  doubt,  but 
that  the  irregularity  complained  of  might  have  been 
waived  by  plaintiff's  attorney,  either  before  or  after 
the  correction  was  made,  and  it  may  be  obviated  by 
order  of  the  court,  by  allowing  the  defendant  to  serve 
it,  or,  which  is  the  same  thing  in  substance,  by  riequir- 
ing  the  plaintiff's  attorney  to  accept  it. 

Plaintiff's  attorne}'^  submits  affidavits  in  opposition 
to  the  motion  which  tend  strongly  to  show  that  the 
answer  is  false,  and  therefore  sham,  and  insists  that 
he  should  not  be  required  to  accept  service  of  it  for 
that  reason  ;  but  it  appears  to  me  the  defendant 
should  have  notice  of  such  a  proposition,  and  an  op- 
portunity to  meet  it  with  counter  affidavits,  and  be 
allowed  to  show,  if  he  can,  that  his  answer  is  not  false  ; 
therefore,  I  do  not  consider  this  proposition,  or  pass 
upon  it,  leaving  plaintiff  to  make  such  a  motion,  if  he 
shall  desire  so  to  do. 

It  appears  that  when  defendant's  attorney  served 
his  corrected  copy  of  answer,  he  offered  to  pay  plaint- 
iff's attorney  costs  of  a  motion,  but  he  replied  :  "  We 
will  consider  that  you  have  offered  costs  of  a  motion 
and  it  has  been  refused  ;"  to  which  defendant's  attor- 
ney replied  :  ''I  do  not  wish  to  spend  a  day  upon  a 
motion  over  so  foolish  a  mistake." 

Having  arrived  at  the  conclusion  that  this  motion 
should  be  granted,  this  offer  to  pay  costs,  to  obviate 
the  necessity  of  a  motion,  is  proper  to  be  considered 
upon  the  question  cf  costs.  Ordinarily,  when  a  party 
goes  into  court  asking,  as  a  favor,  to  be  relieved  from 
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his  own  mistake,  he  should  be  required  to  pay  th^ 
costs  of  opposing  his  motion.  But  where,  as  in  this 
case,  the  objection  is  a  purely  inadvertent  and  techni- 
cal one,  and  before  motion  costs  have  been  offered  and 
declined^  no  costs  of  the  motion  should  be  allowed. 
Motion  granted,  with  costs. 


THE  FARMERS'  LOAN  &  TRUST  COMPANY,  v. 
THE  BANKERS'  &  MERCHANTS'  TELE- 
GRAPH CO. 

Supreme    Court,    First  Department,    New   York 
County,  Special  Term,  January,  1887. 

§  1675. 

Foreclosure — Delivering  property   to  purchaser  at  sale — When  report 
should  first  be  coitfirmed. 

Where,  upon  the  motion  to  compel  the  delivery  of  the  property  of  a 
corporation  to  one  who  had  purchased  it  at  a  foreclosure  sale,  it 
appeared  that  the  report  of  sale  had  not  been  confirmed ;  that  the 
purchaser  claimed  to  have  complied  with  the  terms  of  the  sale,  but 
that  the  fact  of  such  payment  was  called  in  question  by  one  hav- 
ing an  interest  in  the  property  sold, — Held,  that  the  motion  should 
be  denied;  that  it  was  the  safest  as  well  &8  the  ordinary  practice  to 
have  such  questions  settled  by  the  referee's  report  of  sale,  and  a 
motion  to  confirm  the  same. 

{Decided  January  5,  1887.) 

Motion  by  Edward  S.  Stokes  and  another,  that  The 
Farmers'  Loan  &  Trust  Company  be  required  to  deliver 
to  him  certain  property  of  the  defendant,  claimed  to 
have  been  purchased  by  him  at  a  foreclosHre  sale. 

This  action  was  brought  by  The  Farmers*  Loan  & 
Trust  Company,  as  the  trustees  of  certain  bondhold- 
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ers  of  The  Bankers  &  Merchants'  Telegraph  Com- 
pany, to  foreclose  a  mortgage,  covering  the  property 
of  said  telegrapli  company. 

All  the  property  covered  by  the  mortgage,  both 
real  and  personal  and  mixed,  was  sold  under  a  decree 
of  foreclosure  and  sale,  and  bid  in  by  Edward  S. 
Stokes  for  $500,000.  Previously  receiver's  certifi- 
cates to  the  amount  of  more  than  $600,000  had  been 
issued  upon  the  security  of  this  property.  Stokes 
assigned  his  bid  to  the  United  Lines  Telegraph  Com- 
pany, to  which  the  referee  and  the  receiver  delivered 
the  possession  of  the  bulk  of  the  property  in  their 
hands.  The  judgment  of  foreclosure  allowed  payment 
to  be  made  partly  in  receiver's  certificates,  which  were 
to  be  received  at  their  proportional  share  of  the  pur- 
chase money.  The  referee  filed  no  report  of  the  sale. 
Stokes  and  the  United  Lines  Telegraph  Company  then 
moved  for  an  order  directing  the  trustee  of  the  mort- 
gage, the  Farmer's  Loan  &  Trust  Companj^,  to  deliver 
the  certificates  of  the  stock  of  other  Telegraph  Compa- 
nies and  other  securities  held  by  the  trustee.  Stokes's 
afiidavit  stated  that  he  had  complied  with  the  terms 
of  the  sale  and  was  entitled  to  all  the  Bankers'  & 
Merchants'  property.  The  trustee  opposed  the  motion 
on  the  sole  ground  that  their  securities  were  subject 
to  a  prior  mortgage  covering  a  part  of  the  Bankers' 
&  Merchants'  property  of  which  it  alone  was  trus- 
tee. No  notice  of  the  motion  was  given  to  any  other 
party  to  the  action.  After  argument  of  the  motion. 
Benedict  S.  Woil,  the  holder  of  a  receiver's  certificate, 
intervened  to  oppose  it.  His  affidavit  stated  that  the 
sale  had  never  been  confirmed,  and  that  the  referee's 
report  had  never  been  filed,  that  the  intervener  had  no 
knowledge  or  information  as  to  the  amount  of  certifi 
Gates  deposited  by  Stokes  with  the  referee.  He,  how- 
ever, claimed  that  Stokes  had  not  paid  the  full  amount 
of  his  bid;    that   the  validity  of  some  of  the  certi- 
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ficates  deposited  by  him  were  doubtful ;  and  stated 
that  preparations  were  made  to  oppose  the  confirma- 
tion of  the  sale  upon  the  ground  of  fraud,  whenevi  r  a 
morion  for  that  purpose  should  be  made.  He  further 
alleged  that  the  Farmers'  Loan  &  Trust  Company 
had  refused  to  object  to  this  application  upon  the 
ground  that  the  sale  had  not  been  confirmed.  The 
Farmers'  Loan  &  Trust  Company  objected  to  the 
intervention  as  improper,  and  denied  that  it  had 
refused  to  object  to  the  motion  on  said  ground. 

Robert  S.  Ingersoll^  for  Stokes  and  The  United 
Lines  Telegraph  Co.,  and  motion. 

Roger  Foster^  for  the  intervenor,  opposed. 

Contended  that  Stokes  had  no  right  to  the  posses- 
sion of  the  proi^erty  until  an  order  of  the  court  con- 
firming the  sale  ;  citing  Clason  v.  Corley,  6  Sandf.  Ch. 
447,  452;  Peck  t.  Knickerbocker  Ice  Co.,  18  ITvn,  183, 
186  ;  Mayhew  v.  West  Virginia  Oil  and  Oil  Land  Co., 
24  Fed.  R.  205,  215  ;  Jones  on  Mortgages,  16U7  ;  Rarer 
on  Judicial  Sales,  §§1,  4,  5,  7,  16,  17,  75,  76 

David  McClure,  for  the  Farmers'  Loan  &  Trust  Co. 

Potter,  J. — I  do  not  think  this  motion  should, 
under  the  circumstances  of  this  case,  be  granted.  The 
referee's  report  has  not  been  filed  or  confirmed.  There 
is  a  dispute  between  the  mortgagee  and  the  purchaser 
at  the  sale,  whether  the  property  of  which  possession 
is  sought  by  the  motion  is  embraced  in  the  mortgage 
or  in  the  property  bid  off.  But  the  main  objection  to 
a  delivery  of  the  property  in  question  to  the  pur- 
chaser, is  the  doubt  which  is  cast  upon  the  payment 
of  the  purchase  price  by  some  of  the  defendants  and 
others  interested  in  the  proceeds  of  the  sale.  It  is  the 
safest,  as  well  as  the  ordinary  practice,  to  have  such 
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questions  settled  by  the  referee's  report  of  sale,  and 
the  morion  to  confirm  the  same  (Peck  c.  Knicker- 
bocker Ice  Co.,   18  IIu?i,  183,  and  cases  cited). 

The  motion,  therefore,  should  be  denied  in  the  pres- 
ent state  of  the  matter,  but  without  prejudice  and 
without  costs. 


GILMAN  V.  PRENTICE,  et  al. 

Superior  Court  of  the  City  of  New  York,  Spec- 
ial Term,  November,  1886. 

§§  613,  620,  2265. 

Summary  proceedings  —  Form  of  undertaking    given  to  stay  — '■  When 

prosecution  of,  should  he  enjoined — When  judgment  debtor  may 

show  that  the  appearance  of  attorney  for  her 

in  action  was  unauthorized.* 

TIie  undertaking  to  be  given  by  one  seeking  .in  injunction  restrain- 
ing the  prosecution  of  summary  proceedings  before  final  order 
therein,  siiould  be  an  undertaking  under  section  620  of  the  Code 
of  Civil  Procedure,  to  pay  to  the  party  enjoined  sucli  damages,  not 
exceeding  a  sum  specified  in  tiie  undertaking,  as  lie  may  sustain 
by  the  injunction,  if  the  court  finally  decides  that  the  phiintiff  is 
not  entitled  thereto,  and  should  not  be  in  the  form  of  an  undertak- 
ing under  section  C13  of  the  Code  of  Civil  Procedure  to  pay  the 
amount  of  tiie  judgment  with  interest. 

Summary  proceedings  may  be  restrained  by  an  injunction  before 
final  order,  where  an  injunction  would  be  granted  to  stay  tiie  pro- 
ceedings in  an  action  of  ejectment. 

Where  one  is  without  adequate  remedy  at  law, — e.  g.,  where  in  sum- 
mary proceedings  the  defendant  has  equities  which  the  justice's 
court  cannot  protect,  or  where,  from  the  peculiar  circumstances  of 
the  case,  he  is  precluded  from  setting  up  iiis  defense  before  tlie 
justice, — it  is  the  duty  of  a  court  of  equity  to  exercise  its  equitable 
jurisdiction  by  injunction. 

*  See  Ilunberg  v.  .Johnson,  ante,  at  p.  294,  and  autiiorities  cited 
by  respondent's  counsel  in  that  case,  ante,  280. 
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"Where  a  ju<lgment  was  recoveri-d  l)y  one  P.  against  one  G.  and 
aiiotlier,  without  personal  service  of  the  suninioiis  and  com|)laint 
upon  G.,  upon  htr  nppearance  by  an  attorney,  wlio,  she  claimed, 
slie  never  authorized  to  appear  for  lier,  and  certain  property  belong- 
ing to  her  was  sold  under  an  executi<m  issued  thereon  and  after- 
wards redeemed  by  a  subsequent  judgment  creditor,  T.,  who 
received  the  usual  deed  from  tlie  sheriff,  and  thereafter  instituted 
summary  proceedings  against  G.  to  i-ecover  possession  of  said 
projwrty, — JlelJ^  that  an  injunction  restraining  the  prosecution  of 
such  proceedings  should  be  granted  in  an  action  brought  by  G. 
against  P.  to  set  aside  said  judgment  and  restrain  said  proceed- 
ings; that  the  case  was  peculiarly  one  wiiich  needed  the  protection 
of  a  court  of  equity,  inasmuch  as  the  validity  of  the  judgment 
could  not  be  tried  in  the  summary  proceedings,  as  the  justice  must 
render  judgment  thereiti  in  favor  of  the  |)laintiff,  if  it  appeared 
that  the  judgment  and  execution  were  regular  upon  their  face  and 
the  applicant  showed  title  thereunder. 

Where  judgment  was  rendered  against  a  defendant  upon  his  appear- 
ance by  an  attorney  without  personal  service  of  the  summons  and 
complaint,  such  defendant  can  show,  in  an  action  brought  to  set 
aside  the  judgment  entered  therein,  that  the  appearance  by  the 
attorney  whs  unauthorized  and  void. 

Burton  v.  Sherwood  (20  N.  T.   Weekly  Dig.  419),  followed. 

(Decided  November  8,  1886.) 

Motion  to  continue  temporary  injunction  restrain- 
ing prosecution  of  summary  proceedings. 

Tlie  opinion  fully  states  the  facts. 

Charles  R.  Crosby  and  Henry  E.  Knox  {Cliarles  R. 
Crosby^  attorney),  for  plaintiff  and  motion. 

!        WaUer  R.  Leggati^  for  defendant,  opposed. 

Truax,  J. — The  plaintiff  was  the  owner  of  certain 
premises  in  the  city  of  New  York. 

On  August  7,  1884,  a  judgment  was  enteretl  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York, 
in  an  action  in  the  snpreme  court  of  the  State  of  New 
Y'"ork,  wherein  the  defendant,  Augustus  Prentice,  was 
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})laintiff,  and  the  above  named  Cornelia  Oilman  and 
one  Andrew  E.  Smylh  were  deleudants,  lor  the  sum  of 

$i,aoo.78. 

Neither  the  summons  nor  complaint  in  said  action 
was  ever  served  on  the  plaintilf.  She  never  author- 
ized any  attorney  to  appear  for  her  in  said  action,  and 
never  authorized  any  person  or  persons  to  employ  or 
authorize  any  attorney  to  appear  on  her  behalf;  and 
she  never  had  any  knowledge  of  any  proceedings  in 
said  action,  or  that  anj^  attorney  had  claimed  to  appear 
for  her  until  on  or  about  June  28, 1886  ;  but  an  attorney, 
without  her  knowledge  and  consent,  as  aforesaid,  did 
appear  in  said  action,  and  judgment  was  entered 
thereon  as  on  default  to  answer.  Execution  was. 
issued  on  the  judgment  in  favor  of  said  Prentice,  and 
on  March  10,  1885,  the  premises  hereinbefore  men- 
tioned were  sold  under  said  execution,  and  at  such  sale 
Prentice  became  the  purchaser. 

On  March  1,  1886,  one  Maiy  A.  P.  Tucker 
obtained  a  judgment  against  the  plaintilT  for  the  sum 
of  upward  of  $10,000. 

The  above  named  Preble  Tucker  took  an  assignment 
of  said  judgment  and  redeemed  the  premises  herein- 
before mentioned  from  said  Prentice,  and  paid  said 
Prentice  the  amount  of  the  iirst  mentioned  judgment 
and  received  a  deed  of  said  premises  from  the  fcherifl. 
Thereafter,  said  Preble  Tucker  instituted  summary 
proceedings  in  the  district  court  lor  the  sixth  judiciaJ 
district  in  this  city,  and  thereupon  the  plaintiff 
brought  this  action  to  restrain  the  enforcement  of  such 
summary  proceedings. 

The  defendant  Tucker  contends,  that  the  injunction 
should  be  vacated  because  the  undertaking  given  on 
obtaining  the  injunction  was  given  under  section  620 
of  the  Code  of  Civil  Procedure,  and  not  section  613, 
which  is  the  section speciTying  the  security  lo  be  given 
on  obtaining  an   injunction  order  staying  pn>ceedings 
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upon  a  judgment  for  a  sum  of  money.  It  is  provided 
in  tliisla«t  mentioned  section  that  no  sucli  order  sludl 
be  granted  until  the  full  amount  of  the  judgment, 
including  interest  and  costs,  shall  have  been  paid  into 
court  or  an  undertaking  given  to  pny  the  amount  of 
the  judgment  with  interest,  and  until  an  undertaking 
shall  have  been  given  to  pay  to  the  party  injured  all 
damages  and  costs  which  may  be  awarded  to  him  by 
the  court  in  the  action  in  which  the  injunction  order 
is  granted.  Such  payment  has  not  been  made  into 
court,  nor  has  such  an  undertaking  been  given  by  tlie 
plaintiff  in  this  action,  and  if  the  proceedings  sought 
to  be  stayed  or  enjoined  are  proceedings  u[)on  a  judg- 
ment for  a  sum  of  money,  the  order  must  be  vacated. 

The  proceedings  which  the  plaintiff  is  seeking  to- 
restrain  are  not  proceedings  upon  a  judgment  for  a 
sum  of  money.  Section  2265  of  the  Code  of  Civil  Pro- 
cedure prescribes  that  an  injunction  shall  not  be 
granted  staying  or  suspending  the  summary  proceed- 
ings before  the  final  order  in  such  summary  j)roceed- 
ings,  except  in  a  case  where  an  injunction  would  be 
granted  to  stay  the  proceedings  in  an  action  of  eject- 
m«-nt  brought  b}- the  petiticmer  and  upon  like  terms. 
I  cnnnot  hnd  that  there  is  any  provision  in  the  Code 
which  specifies  the  amount  of  the  undertaking  to  be 
given  upon  obtaining  an  injunction  staying  the  pro- 
ceedings in  an  action  of  ejectment  before  judgment 
therein,  and  I  am,  therefore,  of  the  opinion,  that  the 
uiidertnking  to  be  given  in  such  a  case  is  the  under- 
taking required  by  section  C20. 

Where  special  provision  is  not  otherwise  made  by 
law  for  the  security  to  be  given  upon  an  injunction 
order,  the  security  to  be  given  is  an  undertaking  to 
the  effect  that  the  plaintiff  will  pay  to  the  party 
enjoined,  such  damages,  not  exceeding  a  sum  specified 
in  the  undertaking,  as  he  may  sustain  by  reason  of 
the  injunction,  if   the  court  finally  decides  that   the 
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I^laintiff  was  not  entitled  thereto.  Such  an  undertak- 
ing has  been  given  in  this  case. 

The  defendant  contends  that  a  conrt  of  equity  has 
no  power  to  interfere  by  injunction  to  restrain  the 
prosecution  of  sunnnary  proceedings,  but  it  seems 
to  me  thnt  section  2265,  above  referred  to,  implies  that 
^n  injunction  may  be  granted  before  the  final  order  in 
summary  proceedings,  at  least  where  one  would  be 
granted  to  stay  the  proceedings  in  an  action  of  eject- 
ment. See  Jessurun  v.  Mackie  (24  Ilun,  626),  where 
Davis,  Ch.  J.,  says  that  section  2265  prescribes  the 
mode  by  which  proceedings  for  the  removal  of  tenants 
under  that  title  may  be  stayed  or  suspended,  both 
before  and  after  final  order  (see  also  Chad  wick  v. 
Spargur,  1  JV.   Y.  Cin.  Pro.  422). 

I  think  that  it  is  settled  that  where  one  is  without 
an  adequate  remedy  at  law — where  he  has  equities 
which  the  justice's  court  could  not  protect,  or  where 
he  is,  from  the  peculiar  circumstances  of  the  case,  pre- 
cluded from  setting  up  his  defense  before  the  justice 
— it  is  the  duty  of  a  court  of  equity  to  exercise  its 
equitable  jurisdiction  by  injunction  (Yallotcm  v.  Seig- 
nett,  2  Abb.  Fr.  121 ;  Griffiths  v.  Brown,  3  Bobt.  627  ; 
Bokee  v.  Hamersley,  16  How.  Pr.  461  ;  Cliadwick  v. 
Spaigur,  1  N.  Y.  Cic.  Pro.  422  ;  Mclntyre  v.  Hernandez, 
7  Abb.  N.  8.  214). 

The  case  is  peculiarly  one  which  needs  the  protec- 
tion of  a  court  of  equity,  for  the  regularity  and  valid- 
ity of  the  judgment  under  which  the  sain  of  the  })]aint- 
iff's  property  was  made  cannot  be  tried  before  the 
justi'-e.  Judgment  must  be  given  by  him,  if  it  appears 
that  the  judgment  and  execution  are  regular  on  their 
face,  and  the  appellant  shows  title  under  them  (Brown 
u  Betts,  13  Wend.  29). 

The  more  important  question  in  the  case,  is  the  one 
on  which  no  stress  was  laid  by  counsel  on  the  argu- 
ment,  and  that  is  :    can   the  plaintiff   show  iu  this 
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action,  that  the  appearance  by  the  attorney  was 
unauthorized  and  void?  That  question  has  lately 
been  answered  in  the  affirmative  by  the  supreme  court, 

fin  the  second  department,   in   the  case  of  Burton  v. 

^  Sherman,  reported  in  20  JV.  Y.  WeeMy  Dig.  419. 

I  shall  follow  that  decision  and  continue  the  injunc- 
tion, with  costs. 


COOGAN%.  OCKERSHAUSEN. 


Superior  Court  of  the  City  of  Nevt  York,  Spec- 
ial Term,  November,  1886. 

§§  2749,  €t  seq.,  2759. 
Power  of  sale — When  executor  can  give  good  title. 

"Where  a  testator  directed  in  his  will  that  all  ids  just  debts  and  fune- 
ral expenses  be  paid  as  soon  as  ])racticable,  after  his  decease,  and 
gave  all  the  rest,  residue  and  remainder  of  his  estate  to  his  exec- 
utors, iu  trust, — Jleld,  tliat  the  will  by  tiie  legal  effect  of  these 
provisions  made  the  payment  of  debts  a  charge  upon  his  real 
estate;  that  this  charge  was  an  implied  and  not  an  express  one, 
and  the  executor  of  the  will  who  was  the  devisee  in  trust  had  an 
implied  power  of  sale  for  the  purpose  of  paying  tiie  debts;  that 
the  property  could  not,  therefore,  be  sold  in  a  proceeding  under 
sections  2749et«ej.,  of  the  Code  of  Civil  Procedure,  for  the  payment 
of  debts,  etc.,  and  the  purchaser  at  a  sale  by  the  executor  acquired 
a  good  title;  that  the  purchaser  was  under  no  obligation  to  see  to 
the  proper  disposition  of  the  purchase  money. 

Hyde  v.  Tanner  (1  Rirh.  75),  distinguished. 

The  real  estate  of  a  testator,  which  is  subject  to  a  valid  power  of 
sale  for  the  payment  of  debts,  cannot  be  sold  for  the  payment  of 
debts  and  funeral  expenses  in  a  proceeding  brought  for  that  pur- 
pose under  section  2749  et  $eg.  of  the  Code  of  Civil  Procedure, 
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unless  it  appears  that  it  is  not  prnctica)jle  to  execute   tlie  power^  j 
and  that  tlie  creditor  lias  effectually  relinquished  the  same. 

{Decided  Nove^nber  2^,  l^^Q.)  \ 

Action  tried  before  the  court  without  a  jury. 

The  defen.iant  is  the  executor  of  the  hist  will  and  J 

*  j 

testament  of  George  G.  Taylor,  deceased,  and  as  such,  \ 
on  June  7,  1880,  entered  into  an  agreement  to  sell  ta  ] 
the  plaintiff  certain  premises,  located  at  No.  246  Lex- 
ington avenue.  New  York  City,  for  the  sum  of  $16,500,  \ 
and  agreed  to  deliver  a  deed  conveying  title  thereto,  j 
on  July  7.  1880,  or  sooner,  if  the  plaintiff  desired.  | 
The  plaintiff,  to  bind  the  contract,  paid  to  the  defend-  j 
ant  at  the  time  of  making  it,  tlie  sum  of  $"i.oO.  Th&  j 
defendant's  title  as  executor  was  derived  under  a  will  \ 
in  which  the  testator,  after  directing  that  all  his  just  ! 
debts  and  funeral  expenses  be  paid  as  soon  as  practi-  I 
cable  after  his  decease,  devised  the  rest,  residue  and  ■ 
remnip.der  of  his  estate  to  the  defendant  in  trust,  etc.  ' 
The  plaintiff  claimed  that  this  will  was  such,  that  the-  \ 
debts  of  the  decedent  were  a  charge  upon  the  property  \ 
in  question,  and  refused  to  accept  the  title,  although  ] 
the  defendant  was  ready  to  convey.  Thereafter,  the  ■ 
plaintiff  brought  this  action  to  recover  back  the  S2o(>  j 
deposited  as  aforesaid,  together  with  $50,  the  expense^  '' 
of  examining  the  title.  The  case  came  on  for  trial  at 
trial  term,  and  the  parties  to  the  action  waived  a  jury  | 
trial  and  submitted  the  case  upon  agreed  facts.  ' 

I 

Richard  8.  Newcomhe,  for  the  plaintiff.                      i  i 

i 

TJiompson  &  Koss^  for  the  defendant.  \ 

Sedgwick,  Ch.    J. — The   testator   directed   in  his  j 

will :  ''I  direct  all  my  just  debts  and  funeral  expenses  : 
to  be  paid  as  soon  as   practicable  after  my  decease.'^ 

-I 

•  i 
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All  "  the  rest,  residue  and  remainder  of  his  estate"  he 
devised  to  his  executor,  in  trust,  etc. 

The  will,  by  the  legal  effect  of  these  provisions, 
made  the  payment  of  the  debts  a  charge  upon  the 
land  (White  v.  Kane,  7  JV.  Y.  Civ.  Pro.  267,  and  the 
numerous  earlier  cases).  It  is  to  be  kept  in  mind, 
however,  that  the  charge  was  not  express  but  implied. 

The  executor  of  the  will,  who  was  the  devisee  in 
trust,  had  an  implied  power  of  sale  for  the  purpose 
of  paying  the  debts  {Story's  Eq.  Jurisprudence, 
i  l()64b  and  note  3). 

The  specific  objection  to  the  power  of  the  executor 
to  convey  a  title,  is  that  the  land  will  remain  subject 
to  the  right  of  the  creditors  within  three  years,  and  to 
Tipply  to  the  surrogate  for  a  decree,  that  the  land  be 
sold  for  the  purpose  of  paying  debts  which  the  per- 
sonal estate  was  not  sufficient  to  discharge. 

This  right  of  the  creditor  is  claimed  to  be  estab- 
lished by  section  2749,  ei  seq.  of  the  Code  of  Civil  Pro- 
cedure. I  assume  that  if,  in  the  present  case,  the  cred- 
itors might  have  a  right  to  proceed  under  the  statute, 
the  objection  made  to  the  title  would  be  good.  The 
exception  contained  in  section  2749  would  not  prevent 
an  application  being  competently  made  by  the  surro- 
gate. The  exception  is  of  real  estate  expressly  charged 
with  the  payment  of  debts,  etc.  The  present  case  con- 
cerns an  implied  charge.  But  before  the  surrogate 
-can  make  a  decree  of  sale  he  must  find  (§  2759)  that 
the  property  "is  not  subject  to  a  valid  power  of  sale 
for  the  payment  of"  the  debts,  with  a  limitation  that 
will  be  noticed.  The  statute  does  not  refer  to  an  ex- 
press power.  If  there  be  an  actual  and  valid,  although 
imi)lied,  power,  the  surrogate  cannot  make  the  decree. 

I  am  therefore  of  the  ojiinion  that  the  creditors 
have  no  claims  upon  the  land  and  will  have  none  ex- 
cepting through  the  implied  charge  and  power  of  sale 
that  have  been  specitit^d.     The  plaintiff  is  under  no 
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obligation  to  see  to  the  proper  disposition  of  the  pur- 
chase money. 

Hyde  v.  Tanner  (1  Barb.  75),  differs  from  the  present 
case  because  it  had  regard  to  the  right  of  executors,  etc., 
or  of  creditors  through  them,  to  apply  to  the  surrogate 
for  leave  to  sell  under  the  Revised  Statutes.  Those  stat- 
utes permitted  the  sale  of  land  vt^ithout  regard  to  the 
fact  that  the  executor  had  power  of  sale,  although  if 
there  were  an  express  charge  the  land  could  not  be  sold. 

It  has  been  shown  that  under  the  Code,  if  there  be 
a  valid  power  of  sale,  the  land  cannot  be  sold  with  the 
limitation  that  will  now  be  examined.  Section  2759 
declares  that  if  there  be  a  valid  power  of  sale,  the  sur- 
rogate may  make  the  decree,  "if  it  is  not  impractica- 
ble ....  to  execute  the  power"  and  "  the  creditor 
has  effectually  relinquished  the  same."  These  words 
do  not  include  the  present  case,  for  there  is  no  objec- 
tion made  that  the  power,  if  it  exist,  cannot  be  prac- 
tically executed. 

I  think  further,  that  the  powers  of  sale  contained 
in  the  devises  in  trust  were  valid. 

I  have  said  nothing  as  to  the  personal  property 
being  the  primary  fund  for  the  payment  of  debts, 
because  the  plaintiff  places  his  objection  to  the  title 
on  the  ground  substantially  that  there  appears  to  be  a 
deficiency  of  personal  property  to  pay  debts. 

The  defendant  should  have  judgment  dismissing 
the  complaint  on  the  merits. 
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VANDEVEER  v.  WARREN 

SuPEEioE  Court  of  the  City  of  New  York,  Spec- 
ial Term,  January,  1887. 

§  3251,  subd.  3. 

Term  fee* — When  party  entitled  to,  altlumgh  he  hat  not  noticed  eauiefor 

trial. 

The  party  to  an  action  who  has  prevailed  therein,  is  entitled  to 
term  fees  for  the  terms  the  cause  is  necessarily  on  the  calendar^ 
although  he  has  never  noticed  it  for  trial. 

{Decided  January  22,  1887.) 

Motion  by  plaintiff,  for  new  taxation  of  costs. 

This  action  was  begun  on  January  7, 1885.  Issue 
was  joined  by  the  service  of  an  answer  on  February 
4,  1885.  The  plaintiff  noticed  the  cause  for  trial,  for 
the  November,  1885,  and  the  June,  1886,  trial  term, 
but  failed  to  file  any  note  of  issue.  The  defendant 
duly  noticed  the  cause  for  trial,  at  the  October,  1888, 
fcrial  term,  and  tiled  a  note  of  issue  for  that  term.  The 
cause  thereafter,  in  January,  1887,  appeared  on  the 
calendar,  was  duly  tried,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  and  against  the  defendant.  On 
January  14,  plaintiff  caused  a  bill  of  costs  to  be  served 
on  the  defendant's  attorney,  and  among  other  items 
charged  therein,  was  $50,  term  fees  ;  the  defendant 
objected  to  the  allowance  of  such  term  fees,  and  the 
plaintiff  insisted  that  he  was  entitled  to  at  least  three 
of  them,  inasmuch  as  the  cause  was  regularly  upon 
the  calendar  for  that  number  of  terms.  The  clerk 
disallowed  the  term  fees,  and  the  plaintiff  thereupon 
made  this  motion. 
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William  George  OppenTieim,  for  plaintiff,  and 
motion. 

Cited  Andrews  «.  Sclinitzler,  2  iV.  Y.  Civ.  Pro.  18  ; 
Flint  V.  Green  (N.  Y.  City  Ct.  Sp.  T.),  J^'.  F.  Daily 
Hegister,  April  19,  1884  ;  Sipperly  v.  Warner,  9  How. 
Fr.  332. 

H.  W.  Fowler^  for  defendant,  opposed. 

DuGEO,  J. — The  plaintiff  prevailed  on  the  trial  of 
the  action,  but  the  clerk  of  the  court  has  refused  to 
allow  him  any  term  fees,  on  the  ground  that  he  has 
never  noticed  it  for  trial. 

The  defendant  had  regularly  noticed  it  for  trial  for 
October  term,  1886,  and  it  was  on  the  calendar  for  that 
term. 

The  plaintiff  appeals  from  the  clerk's  decision.  I 
think  the  plaintiff  is  entitled  to  term  fees,  even  though 
he  never  noticed  the  cause  for  trial.  The  general  term 
of  this  court  in  March,  1882,  in  the  case  of  Andrews 
•y.  Schnitzler''^  (opinion  by  Mr.  Justice  Freedman),  say 
that  the  true  construction  of  the  Code  is,  that  as  long 
as  a  cause  has  been  noticed  for  trial,  the  party  finally 
prevailing  at  the  trial  is  entitled  to  costs  for  all  pro- 
■ceedings  after  notice  of  trial,  and  to  the  costs  for  each 
term,  though  the  notice  of  trial  was  not  given  by  him 
but  by  his  opponent.  The  preparation  to  be  made  is 
the  same  whether  only  one  or  both  parties  give  notice 
of  trial. 

From  the  above  it  follows  that  the  decison  of  the 
clerk  should  be  reversed  (without  costs),  and  retaxa- 
tion  is  ordered,  with  instructions  to  the  clerk  to  allow 
the  term  fees  which  he  disallowed, 

*  2  N.  T.  Civ.  Pro.  18. 


i 
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O'ROURKE  V.  THE  HENRY  PROUSE  COOPER 
COMPANY,  ET  AL. 

Superior   Court   of    the   City    of    New    York, 
Special  Term,  December,  1886. 

§§  1251,  1429,  1430. 

Summary  proceedings.  —  When  injunction  to  stay,  granted. — Form  oj 

"undertaking. 

The  superior  court  of  the  city  of  New  York  has  jurisdiction  to 
restrain  the  execution  of  a  wnirnut  to  dispossess,  issued  in  sum- 
mary proceedings  taken  l)y  a  hmdlord  against  his  tenant,  where  it 
appears  that  since  the  making  of  the  lease,  the  title  of  the  lessee 
to  th?  leasehold  premises  has  bi-en  divested,  and  where  that  ques- 
tion cannot  be  properly  disposed  of  by  the  justice  before  whom 
the  proceedings  are  ponding. 

<}ilmantj.  Prentice  (11  N.  Y.  Cin.  Pro.  310),  followed. 

A  lease  of  real  property  for  the  term  of  ten  years,  is  a  chattel  real ; 
and  as  such,  is  subject  to  the  lien  of  a  judgment  recovered  against 
the  lessee  thereof,  for  ten  years  after  the  tiling  of  the  judgment- 
roll,  if  the  judgment  is  docketed  in  the  county  iu  which  the  lease- 
hold premises  are  situate. 

A  leasehold  interest  in  real  jiropcrty  of  a  judgment  del)tor,  which  has 
le33  than  three  years  to  run,  although  the  lease  was  originally  for 
ten  years,  is  not  real  property  within  the  provisions  of  the  Code 
Telating  to  the  sale  of  real  proijerty  und^r  execution,  and  may 
therefore  be  sold  under  execution  as  personal  proi)erty;  and  upou 
a  sale  the  property  sold  vests  immediately  in  the  purchaser. 

{Decided  December  2,  1886.) 

Motion  to  continue  temporary  injunction,  restrain- 
ing the  prosecution  of  summary  proceedings. 

Samuel  M.  Meeker,  as  executor,  &c.,  let  the  prem- 
ises No.  292  Fifth  avenue,  to  Henry  Prouse  Cooper 
for  the  term  of  ten  years  from  May  1,  1879.      Cooper 
Vol.  XL— 21 
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at  this  time  sublet  portions  of  the  premises  to  the 
Nippon  Mercantile  Company  of  310  Broadway,  for  the 
same  period.  Both  these  leases  were  recorded.  In 
October,  1883,  Cooper  assigned  the  lease  from  Meeker 
to  The  Henry  Prouse  Cooper  &  Co.  After  the  assign- 
ment the  Nippon  Mercantile  Company  paid  rent  to 
the  Henry  Prouse  Cooper      Co. 

William  L.  Flagg  obtained  a  judgment  by  default 
against  Cooper  in  July,  1883.  This  default  was  vacated 
that  there  might  be  a  trial  on  the  merits,  the  judgment 
then  obtained  being  allowed  to  stand  as  securitj^  In 
May,  1886,  the  referee  to  whom  the  case  was  referred, 
reported  in  favor  of  Flagg,  and  a  judgment  was  entered 
on  the  confirmation  of  that  report  May  20,  1886.  Flagg 
issued  an  execution  on  this  judgment,  which  was  re- 
turned unsatisfied.  He  then  issued  another  execution 
on  the  judgment  recovered  July  3,  1883,  and  under  that 
execution,  the  sheriff  sold,  as  a  chattel  real,  the  inter- 
est of  Henry  Prouse  Cooper  which  he  had  in  the  above 
lease  on  July  3,  1883.  Motions  were  made  to  set  these 
executions  aside,  on  the  ground  of  various  irregulari- 
^es,  which  were  denied.  Jeremiah  O'Rourke  became 
the  purchaser  of  Cooper's  interest  at  the  sheriff's  sale, 
and  notified  the  tenants  of  the  building,  292  Fifth 
avenue,  of  his  purchase,  and  demanded  from  them 
the  rent  due.  At  the  time  of  the  sale  O'Rourke 
received  a  sheriff's  certificate  of  sale,  but  no  deed  was 
given. 

The  Nippon  Mercantile  Company  refused  to  pay 
the  rent  due,  and  summary  proceedings  were  com- 
menced against  it  in  the  sixth  district  court  by  the 
Henry  Prouse  Cooper  Company.  These  proceedings 
were  stayed  by  injunction,  and  the  case  removed  to 
the  superior  court. 

William  L.  Flagg,  for  plaintiff. 
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^.  F.  Vandeveer,  tor  the  Henry  Prouse-  Cooper 
Co. 

Charles  H,  Murray^  for  Nipi)on  Mercantile  Co. 

Ingraiiam,  J. — The  gerifrnl  term  of  this  conrt,  in 
the  case  of  Flagg  u  Cooper,  ^^  a/.,*hel<l  that  the  exe- 
cution issued  in  that  action,  under  which  the  sale  by 
the  sheriff  was  made,  was  valid,  and  that  decision  is 
binding  upon  me  on  this  application. 

I  think  this  court  has  jurisdicrion  to  restrain  the 
execution  of  a  warrant  to  disi)osses8  where  it  appears 
that  since  the  making  of  the  lease  the  title  of  the 
lessor  to  the  leasehold  premises  has  been  divesfedi,  and 
where  that  question  cannot  be  properly  disposed  of 
by  the  justice.  It  was  so  held  in  Gil  man  ».  Prentice, 
{ante  p.  310). 

The  only  question  remaining,  is  whether  the  plaint- 
iff has  obtained  by  tlie  sale  under  the  executioni,,  a 
valid  title  to  the  lease  held  by  the  defendants,  The 
Henry  Prouse  Cooper      Co. 

By  section  5  of  article  1  of  title  2  of  the  Revised 
Statutes,  7th  ed.,  page  2175,  it  is  provided  :  "Estates 
for  years  shall  be  chattels  real."  The  interest,  there- 
fore, of  Henry  Prouse  Cooper,  at  the  time  of  the 
entry  of  the  judgment  in  favor  of  Flagg  against 
Cooper,  was  therefore,  a  chattel  real. 

By  section  1251  of  the  Code,  it  is  provided: 
"Except  as  otherwise  specifically  prescribed  by  law, 
a  judgment  hereafter  rendered,  and  which  is  docketed 
in  the  county  clerk's  oflSce,  as  prescribed  in  this  arti- 
cle, binds,  and  is  a  charge  upon — ten  years  after  filing 
the  judgment-roll  and  no  longer — the  real  property 
and  chattels  real  in  that  county  which  the  judgment 
debtor  has  at  the  time  of  so  docketing  it,  or  which  he 
acquires  at  any  time  afterwards  and  within  the  ben 
years." 


*  Reported,  ^«t,  p.  404. 
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By  the  docketing  of  that  judgment  against  Henry 
P.  Cooper,  the  plaintiff  acquired,  a  lien  upon  the  lease 
of  the  premises  in  question.  Under  the  execution 
issued  on  that  judgment,  the  sheriff  advertised  the 
leasehold  property  for  sale,  and  on  July  24,  1886,  sold 
to  the  plaintiff  all  the  right,  title  and  interest  of 
Henry  Prouse  Cooper,  that  he  had  on  July  3,  1883,  in 
and  to  the  leases  therein  described,  and  duly  delivered 
to  the  plaintiff  in  this  action  a  bill  of  sale  therefor. 
The  sale  appears  to  be  regular,  and,  so  far  as  appears, 
the  sale  was  made  in  accordance  with  the  provisions  of 
the  Code  for  the  sale  of  personal  property.  Article  3, 
sections  1430  to  1478,  do  not  apply  to  a  sale  under  this 
execution,  because  .at  the  time  of  the  sale  they  had 
less  than  three  years  to  run. 

By  section  1430  it  is  provided  that  the  expression 
"real  property,"  as  used  in  this  and  the  succeeding 
article,  include  leasehold  property,  where  the  lessee  or 
his  assignee  is  possessed,  at  the  time  of  the  sale,  of  at 
least  five  years'  unexpired  term  of  the  lease.  The 
leasehold  interest  not  being  real  property,  it  must  be 
sold  as  personal  property,  and  upon  the  sale  under  the 
execution  the  property  sold  vested  immediately  in  the 
purchaser. 

I  think,  therefore,  on  the  facts  as  they  appear  on 
this  application,  that  the  plaintiff  has  obtained  a  valid 
title  to  the  lease  by  the  sale  under  the  execution. 
The  defendant,  the  Nippon  Mercantile  Co.,  having 
appeared  and  asked  leave  to  pay  the  amount  of  rent 
due  into  the  court,  if  such  payment  is  made  to  the 
credit  of  the  action  within  ten  days  after  the  service 
of  the  order  on  this  motion,  the  injunction  will  be  con- 
tinued against  the  defendant.  The  Henry  Prouse 
Cooper  Co.,  restraining  them  from  executing  any 
warrant  to  dispossess  the  Nippon  Mercantile  Co.  until 
the  further  order  of  this  court. 
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Plaintiff  to  have  $10  costs  of  this  motion,  to  abide 
the  event. 


AARON,  Appellant,  v.  FOSTER,  Respondent. 

City    Court   of   New  York,    General  Teem, 
December,  1886. 

§3228,  sub' a.  1. 

CotU.  —  When  question  of  title  to  land  comes  in  question. 

"Where  an  assignee  of  a  landlord  sued  a  tenant,  to  recover  damages 
for  breach  of  the  covenants  contained  in  the  lease,  and  the  com- 
plaint alleged  title  to  the  premises  in  the  landlord,  and  the  defend- 
ant took  issue  on  this  allegation, — Held,  that  the  question  of  title 
to  land  did  not  arise,  and  the  plaintiff  recovering  less  than  $50, 
was  not  entithd  to  costs.  ^ 

In  an  action  for  breach  of  covenant  contained  in  a  lease,  brought  bj 
a  landlord,  the  plaintiff  is  entitled  to  recover,  independent  of  the 
question  of  ownership  or  title. 

The  question  of  title  to  land  does  not  come  in  question,  unless  plaint- 
iff, iu  order  to  recover,  is  bound  to  allege,  and,  if  denied,  prove 
title  on  the  trial;  and  unless  the  title  does  so  come  in  question, 
the  plaintiff,  if  he  recovers  less  than  $50,  is  not  entitled  to  costs. 

{Decided  December,  1886.) 

Appeal  from  order  of  special  term,  affirming  the 
clerk's  taxation  of  costs. 

The  opinion  states  the  facts. 

Leo  C.  Dessar^  for  plaintiff-appellant. 

William  Foster^  for  defendant-respondent. 

McAdam,  Ch.  J.— The  plaintiff,  as  assignee  of  the 
andlord,  sued  the  defendant  for  breach  of  the  cove- 
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Bants  of  an  indenture  of  lease,  u^ereiTi  tlie  defendant 
agreed  "to  keep  and  maintain  the  plate  glass  in  the 
windows  in  proper  order  and  repair."  The  breach 
charged  is  that  the  defendant  caused  or  permitted 
*'  three  panes  of  the  plate  glass  to  become  broken  and 
out  of  order,"  to  t?he  plaintiff's  damage  f60.  The  jury 
awarded  the  plaintiff  a  verdict  for  $39,  on  which  the 
plaiirt'iff  nnderfook  to  tax  a  bill  of  costs.  The  derk 
declined  to  tax  the  bill  because  the  verdict  was  under 
$50,  and  from  an  order  of  the  special  term  sustaining 
the  ruling  of  the  clerk,  the  present  appeal  is  taken. 

The  plaintiff  unnecessarily  alleged  in  Jiis  complaint 
title  to  the  premises,  and  because  the  defendant  took 
issue  on  this  immaterial  allegation,  the  plaintiff  claims 
that  the  title  to  land  came  in  question,  and  that  he 
was,  therefore,  entitled  to  costs,  withcmt  regard  to  the 
amount  of  his  recovery.  This  claim  is  unfounded. 
The  trial  judge  did  not  certify  that  the  title  came  in 
question,  nor  did  the  question  arise  upon  the  plead- 
ings within  the  contemplation  of  the  Code  (§  3228, 
subd.  1).  The  plaintiff,  having  sued  for  breach  of  cov- 
e«iant,  was  entitled  to  recover  independently  of  the 
question  of  owm-rship  or  title.  The  question  of  title 
does  not  come  in  question  unless  the  plaintiff,  in  order 
to  recover,  is  bound  to  allege,  and  (if  denied)  prove 
title  on  the  trial  (Muller,^.  Bayard,  15  Abb.  Pr.  449  ; 
Eathbone  v.  McConnell,20  Barb.  311 ;  aff'd,  21  iV.  Y. 
466  ;  Learn  v.  Currier,  16  Hun,  184;  aft''d,  76  N.  Y. 
625). 

It  follows,  therefore,  that  t5ie  order  appealed  from 
must  be  affirmed,  with  costs. 

Nehbras,  J.,  concurred. 
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DE  WITT,  Respondent,  v.  GREENER,  Appellant. 

Chemung  County  Court,  Decp:mber,  1886. 

§§  55,  2944. 

Attoryiey—  WJien  employment  of  ends — Power  of,   to   release  claim  of 

client — Justices''  court—  When  amendment  of  pleadings  should 

be  allowed. 

Where  an  attorney  was  employed  to  prosecute  an  action  to  recover 
possession  of  a  piano,  and  tlie  case  was  settled  before  trial  by  the 
making  of  a  verbal  agreement,  which  was  to  be  reduced  to  writ- 
ing, providing  that  the  defendant  should  retain  possession  of  the 
piano  for  two  years  and  a  half,  and  keep  it  in  as  good  repair  as  it 
then  was,  for  the  purpose  of  renting  the  same,  and  out  of  the 
rentals  received,  reimbursing  himself  for  the  money  expended  in 
repairing  it,  and  at  the  expiration  of  said  period  should  return  tlie 
said  piano  to  the  plaintiff,  and  this  agreement  was  afterwards 
reduced  to  writing,  and  the  provision  adtied  tliat  if  tlie  piano  was 
not  delivered,  the  defendant  should  forfeit  $75  agreed  upon  in  the 
writing  as  liquidated  damnges  in  case  of  sucli  fiiiling  to  deliver, 
and  the  attorney  never  delivered  such  agreement  to  the  plaintiff, 
but  without  her  knowledge  or  consent,  before  the  expiration  of  said 
two  years  and  a  half  received  $10  and  gave  a  receipt  upon  the 
back  of  the  agreement,  reciting  that  that  aitiount  was  paid  in  full 
satisfaction  of  all  claims  and  demands  under  said  written  agree- 
ment, and  that  the  agreement  was  surrendered  up  to  the  defend- 
ant and  the  piano  therein  referred  to  was  regarded  as  delivered  to 
him  to  be  his  property  from  date, — Held,  that  the  attorney  did  not 
have  authority  to  receive  said  money  or  give  said  receipt;  that  his 
employment  ended  with  the  termination  of  the  action,  and  that  he 
I  had  no  further  authority,  either  actual  or  implied,  and  the  defend- 
ant was  not  entitled  to  assume  that  he  was  authorized,  and  his 
authority  could  be  disputed  by  the  plaintiff. 

Anderson  t).  Coon  ley  (21  Wend.  279):  Standard  Oil  Company  e.  Tri- 
umph Insurance  Company  (3  Jlun,  591),  distinguished. 

In  such  a  case,  it  seems,  if  there  had  been  money  due  under  the  agree- 
ment its  possession  by  the  attorney  would  have  justified  the 
defendant  in  assuming  that  he  had  authority  to  collect  it. 
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While  an  agent  to  take  a  bond  is  not  to  be  deemed  as  of  course 
entitled  to  receive  the  money  nndor  that  bond,  such  agency  may 
be  presumed  if  he  retains  custody  of  it;  but  it  is  not  to  be  pre- 
sumed lliat.  lie  is  entitled  to  such  payment  before  it  becomes  due; 
and  his  right  to  release  the  bond  before  its  maturity  or  in  part  pay- 
ment, is  not  to  be  presumed  from  mere-possession. 

Where  a  complaint  m  an  action  in  a  justice's  court  set  forth  a 
cause  of  action  for  conversion,  and  the  plaintiff  on  the  trial 
expressly  waived  the  tort  set  out  in  such  cause  of  action,  and 
asked  leave  to  amend  the  complaint  by  setting  forth  a  second  cause 
of  action  for  liquidated  damages  under  a  contract,  relating  to  the 
same  sui)ject-matter  as  the  first  cause  of  action, — JTeld,  that  the 
change  of  the  first  cause  of  action  from  tort  to  contract  did  not 
work  injustice  to  the  defendant,  as  it  did  not  change  the  nature  of 
the  proof  required. 

A  justice  of  the  peace  has  the  power,  and  may  amend  a  complaint  at 
any  time  before  or  during  the  trial,  by  substituting  one  form  of 
action  for  another;  and  may  change  the  nature  of  the  action  from 
one  in  tort  to  one  on  contract. 

No  uniform  independent  rule  can  be  laid  down  under  the  provision 
of  the  Code  of  Civil  Procedure  as  to  when  amendments  of  plead- 
ings should  be  allowed  in  justices'  courts  regardless  of  the  facts ; 
every  case  must  be  controlled  by  the  facts  surrounding  it ;  the  test 
being  whether  substantial  justice  will  be  promoted  by  allowing  an 
amendment. 

{Decided  December,  1886.) 

Appeal  from  an  order  of  a  justice  of  the  peace. 

The  opinion  states  the  facts. 

W.    Lloyd  Smith  and  J.    Gibson,  attorneys  for 
defendant-appellant. 

•   John  T.  Davidson,  for  respondent. 

Dextek,  Co.  J. — Some  years  prior  to  June,  1883, 
the  plaintiff  was  the  owner  of  a  piano.  She  rented  it^ 
to  a  Mrs.  Starks,  with  whom  it  remained  for  a  long 
time.  Mrs.  Starks  finall}'-  sold  or  traded  it  to  the 
defendant  herein,  who  is  a  manufacturer  and  dealer  in 
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pianos,  without  tlie  knowledge  of  the  i)lainfiflr.  Thn 
plaintiff  claimed  the  piano  from  the  defendant.  \Vn». 
P.  De  Witt,  her  father,  acted  as  her  agent.  Ho 
employed  A.  V.  Murdoch,  an  attorney  at  law,  to  secure 
a  settlement  of  the  claim  with  Greener.  No  settle- 
ment was  secured  until  he  authorized  him  to  bring  a 
suit  in  jusnce's  court  against  Greener,  to  recover  the 
piano  or  its  value.  A  suit  was  brought  before  Justice 
A.  B.  GalatIan.  That  suit  was  settled  before  trial, 
Mr.  Greener,  Mr.  Wm.  P.  DeWitt,  Mr.  Murdoch  and 
the  plaintiff  being  present.  Mr.  Greener  claiming  that 
he  had  received  this  piano  in  good  faith  from  Mrs. 
Stalks,  and  had  expended  $50  in  repairs  upon  it,  a 
verbal  settlement  was  arrived  at,  whereby  Mr.  Greener 
was  to  keep  the  piano  for  two  years  and  a  half,  and 
keep  it  in  as  good  repair  as  it  was  then,  and  retain  the 
rents  to  reimburse  him  for  the  repairs  made  upon  the 
piano,  and  at  the  expiration  of  said  two  and  one  half 
years,  he  was  to  deliver  the  same  to  the  plaintiff.  It 
was  suggested  that  the  agreement  be  reduced  to  writ- 
ing, and  Mr.  Murdoch  was  authorized  by  the  plaintiff 
to  reduce  the  same  to  writing,  and  secure  Mr.  Green- 
er's .signature  to  the  same,  which  he  did.  In  the 
agreement  thus  made  in  writing.  Greener  agreed  to 
deliver  the  piano  to  the  plaintiff  or  her  agent,  at  the 
expiiation  of  the  said  two  and  one-half  years,  in  as 
gtn.d  condition  as  it  then  was,  on  demand,  and  if  not  so 
deivered.  Greener  agreed  to  forfeit  $75,  agreed  upon 
in  the  writing  as  liquidated  damages  in  case  of  failure 
to  deliver  the  same,  unless  such  failure  to  deliver  was 
occasioned  by  the  x>iano  being  destroyed  by  fire. 

At  the  expiration  of  said  time,  the  plaintiff 
demanded  the  piano,  and  Mr.  Greener  refused  to 
d»-liver  the  same,  and  this  action  was  brought  to 
recover  its  value,  and  the  original  com[)laint  was  one 
in  tort  to  recover  damages  for  a  conversion  of  the 
piano. 
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From  the  evidence  it  appears  tliat  Mr.  Murdoch 
had  never  delivered  the  written  ai^reement  to  the 
plaintiff.  It  was  dated  June  28,  1883.  On  March  4, 
1884,  without  the  knovcledge  or  consent  of  the  plaint- 
iff or  her  father,  Murdoch  received  from  Greener  "  ten 
dollars  in  full  satisfaction  of  all  claims  and  demands 
under  said  written  agreement,"  and  he  signed  a 
receipt  upon  the  back  of  the  agreement  to  that  effect, 
in  which  it  was  stated  further  that  the  written  agree- 
ttient  "is  hereby  surrendered  np  to  him  (Greener)  and 
the  piano  referred  to  herein,  is  hereby  regarded  as 
delivered  to  him  (Greener)  to  be  his  property  from 
date.  ''EsTELLii  Be  Witt 

*'by  her  attorney  A.  V  Murdoch. 
"Elmira,  March  4,"^  1884." 

The  defense  offered  this  receipt  as  evidence  of  an 
accord  and  satisfaction. 

The  plaintiff  denies  the  authority  of  Murdoch  to 
thus  dispose  of  her  rights  under  the  written  agree- 
ment. So  far  as  it  is  a  question  of  fact,  whether  Mur- 
doch had  express  authority  or  not,  that  has  been 
settled  by  the  court  below  in  favor  of  the  plaintiff,  and 
is  not  before  us  for  review.  The  weight  of  evidence 
was  certainly  with  the  plaintiff  on  that  issue.  The 
defendant  claims,  however,  that  Murdoch  had  an 
implied  authority,  and  under  the  facts  appearing,  the 
defendant  had  a  right  to  assume  that  lie  was  so 
authorized,  and  the  plaintiff  should  not  now  be  allowed 
toiiispute  it.  In  support  of  this  claim,  the  defendant 
cites  two  cases  :  Antlerson  v.  Coonle5'^,21,  Wend.  279  ; 
and  Standard  Oil  Co.  v.  Triumph  Ins.  Co.,  3  Ilim, 
691. 

In  the  first.one  W.  was  the  agent  of  A.  in  buying 
gfain.  He  made  a  contract  with  C.  for  his  barley.  C. 
did  not  deliver  it  and  A.  brought  suit  for  damages  lor 
the  non-delivery.  C.  offered  to  prove  that  soon  after 
the  contract  was  made,  W.  sent  him  word  that  he  did 
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not  want  his  barley,  as  it  was  injured,  and  tb€  trial 
court  refused  such  proof.  The  court  of  review  held 
that  this  was  error  ;  that  a  general  agent,  entrusted 
Iby  his  principal  with  power  to  make  and  enter  into 
»con tracts  for  the  purchase  of  grain,  has  power  to 
modify  or  waive  a  contract  made  by  him  in  respect  to 
such  grain. 

In  the  other  case,  one  J.  L.  Lord,  an  insurance 
broker,  procured  a  policy  of  insurance  from  the 
defendants  for  the  plaintiflf.  The  policy  gave  the 
right  to  the  defendants  to  i-aise  the  rate  of  premium 
or  cancel  the  policy  at  any  time.  Subsequently,  the 
defendants  demand-ed  of  Lord  an  increase  of  one  per 
cent.  It  was  not  paid  by  Lord,  and  nearly  sixty  days 
after  this,  a  messenger  from  Lord's  office  brought  the 
policy  to  the  defendants'  agent  who  issued  the  same 
and  directed  its  cancellation.  It  also  had  an  indorse- 
ment on  it  indicating  that  it  was  to  be  canceled,  which 
indorsement  was  made  by  Lord,  or  a  brother  of  his 
who  hud  the  general  management  of  his  business. 
I'he  defendants  canceled  the  policy,  and  a  few  days 
after,  the  j)roperty  covered  by  this  i)ol icy, burned.  The 
plaintiffs  brought  suit  against  the  defendants  on  the 
ground  that  the  policy  had  been  returned  unintention- 
ally and  through  mistake.  No  question  is  raised  in 
this  case  as  to  the  power  of  Joseph  L.  Lord,  as  agent 
of  the  plaintiffs  in  procuring  the  jiolicy  of  insurance, 
to  have  returned  the  same  to  the  defendants  and  can- 
celed, and  thereby  bind  the  plaintiffs.  He  was  the 
only  person  with  whom  the  defendants  dealt.  To 
secure  insurance  was  his  business  ;  but  the  plaintiff's 
insisted  their  agent  did  not  intend  to  return  it.  They 
did  not  intend  to  have  him  return  it,  but  through  the 
mistake  of  some  one  in  Mr,  Lord's  office  it  had  been 
returned.  The  question  litigated  was  whether  the 
plaintiff's  were  lM)und  l)y  the  mistake  of  their  agent, 
and  the  court  held  that  they  were,  and  also  affirmed  the 
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rule  laid  down  in  Anderson  v. Coonley,  that  an  agent  v 
having  aiiihority  to  make,  has  imi)lied  authority  to  i 
cancel  or  modify.  The  question  is,  does  this  rule  of  i 
law  relating  to  agency  have  application  to  the  facts  of'  [ 
this  case.  In  Anderson  ».  Coouley  the  defendant  C.  ] 
had  all  his  dealings  with  W.  the  agent  of  A.  In  the  \ 
last  case,  the  defendants  had  all  their  dealings  with  ^ 
Lord  the  insurance  broker.  In  neither  case  h;id  the  ■ 
defendants  met  the  principals,  and  did  not  know  the  ! 
principals  except  through  the  agent.  In  both  cases  the  I 
agency  was  general  as  to  the  matter  which  the  agent  j 
had  in  chaige  for  his  principal.  In  neither  case  did  i 
the  agent  assume  to  act  as  an  attorney.  In  the  pres-  j 
entYase  Murdoch  was  known  to  the  defendant  to  be  * 
acting  as  an  attorney.  He  signed  the  receipt  as-  : 
"attorney  for  the  plaintiff."  Under  the  evidence  of  ; 
W.  P.  De  Witt  and  Ryan,  he  wns  employed  as  an  j 
attorney  to  prosecute  the  claim.  His  compensation  | 
was  limited  to  ten  dollars  by  express  agreement  in  the  ' 
Urst  suit  brought.  This  court  must  assume  that  iacD  ' 
as  established  by  the  judgment  in  the  court  below.  ^ 
Murdoch  says,  when  the  claim  was  put  into  his  hands^  j 
"it  was  all  left  to  my  discretion  as  to  whether  I  should  ^ 
bring  a  suit  or  compromise."  The  suit  was  brought.  ■ 
In  the  settlement  of  the  suit,  the  plaintiff,  her  father^  ! 
Murdoch  and  defendant  were  present.  The  terms  of  j 
tlie  settlement  being  agreed  U[)on,  it  was  left  to  Mr.  ^ 
Murdoch  to  reduce  it  to  writing  and  have  Mr.  Greener  : 
sign  it.  Murdoch  says,  "  I  instituted  the  suit.  It  ] 
resulted  in  a  compromise  between  the  plaintiff"  and  j 
defendant."  It  is  therefore  clear  that  there  is  a  broad  \ 
distinction  between  this  case  and  the  one  cited  by  the  " 
defendant.  In  this  case,  the  written  agreement  wa&  i 
but  reducing  the  parol  agreement,  made  between  ^ 
Greener  and  Mr.  Murdoch's  principal,  to  writing.  Mr.  : 
Murdoch's  position  in  the  transaction  was  that  of  an  i 
attorney  prosecuting  a  claim.     The  whole  matter  wa»     | 
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disposed  of  between  the  parties  whereby  Mr.  Greener 
was  to  deliver  the  piano,  not  to  the  agent,  but  to  the 
plaintiff,  at  the  end  of  two  and  one  half  years.  There 
was  nothing  pending  or  undetermined  between  them 
until  that  time  had  expired.  There  is  no  fact  from 
which  Mr.  Greener  had  a  right  to  assume  that  pending 
that  two  years  and  a  lialf  Mr.  Murdoch  had  any 
agency  in  the  premises  whatever,  unless  it  is  the  fact 
that  he  brought  with  him  the  written  agreement.  Had 
there  been  any  money  due  on  this  agreement  at  the 
time  he  presented  it,  his  possession  of  it  under  the 
circumstances  under  which  it  was  made,  would  have 
justified  Greener  in  assuming  that  Murdoch  had 
authority  to  collect  such  money.  "  An  agent  to  take 
a  bond  is  not  to  be  deemed  as  of  course  entitled  to 
receive  payment  of  the  money  under  that  bond'' 
{Story  on  Agency^  112).  But  such  agency  may  be  pre- 
sumed if  he  retain  custody  of  the  bond.  lb.  (See 
also  Williams  v.  Walker,  2  Sandf.  Ch.  220). 

But  it  is  not  to  be  presumed  that  he  is  entitled  to 
receive  such  payment  before  it  becomes  due  {Story  on. 
Agency^  113).  His  right  to  release  the  bond  before 
maturity  by  a  part  payment  is  not  to  be  presumed 
from  mere  possession.  It  seems  to  us  clear  that  when 
pending  that  time  Mr.  Murdoch  appears  for  the  pur- 
pose of  releasing  Mr.  Greener  from  his  obligations  to 
the  plaintiff,  he  deals  with  him  at  his  peril.  It  is  a 
well  settled  rule  of  law  that  an  attorney  of  record  in 
an  action  cannot  release  his  client's  interest  or  com- 
promise it,  unless  he  have  express  authority  so  to  do. 
Mandeville  v.  Reynolds  (G8  N.  T.  528).  Mr.  Mur- 
doch did  not  even  occupy  the  position  of  an  attorney 
of  record.  The  action  in  which  he  was  acting  as 
attorney,  had,  many  months  before,'  been  settled 
between  the  parties  themselves  before  judgment.  The 
plaintiff  had  in  no  act,  word  or  writing  which  had 
come  to  the  attention  of  Greener,  done  anything  from 
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which  Greener  had  the  right  to  assume  that  he  wa« 
clothed  with  the  power  of  sale  of  the  plaintiflPs  rights 
under  the  contract.  The  plaintiff  and  her  father 
resided  in  the  same  place  with  the  defendant.  It  was 
an  easy  matter  for  him  to  have  demanded  the  receipt 
of  tlie  plaintiff,  or  the  written  authority  of  the  plaint- 
iff to  Murdoch  to  empower  him  to  make  this  sale  or 
release — and  especially  where  he  was  paying  $10  for 
that  for  which  he  had  agreed  to  pay  $75,  in  the  event 
he  did  not  return  the  piano  at  the  expiration  of  the 
time  ;  and  Mr,  Murdoch,  as  the  plaintiff's  attorney, 
had  simply  reduced  such  agreement  to  writing.  So 
far  as  Greener  had  any  legal  right  to  assume,  Mur- 
doch's connection  with  the  matter  then  ceased;  hence 
it  seems  to  us  manifest  that  no  implied  agency 
remained  in  Murdoch  whereby  he  could  bind  the 
plaintiff  against  her  knowledge  and  consent  in  the 
matter  of  surrendering  her  rights  against  Greener 
before  the  expiration  of  said  term  of  two  and  one  half 
years. 

The  plaintiff  insists  there  is  another  ground  of  error 
calling  for  a  reversal  of  this  judgment.  As  before 
stated,  the  original  complaint  was  for  a  conversion  :  it 
set  forth  an  action  in  tort.  After  the  defendant  intro- 
duced the  receipt  and  release  signed  by  Murdoch  on 
the  back  of  the  agreement  of  settlement  of  the  first 
suit,  the  plaintiff  introduced  in  evidence  the  agreement 
itself,  to  which  it  referred.  The  plaintiff  clearly  had 
the  right  to  do  so.  Thereafter  the  plaintiff  asked  to 
amend  her  complaint,  alleging,  as  a  second  cause  of 
action,  the  contract  on  the  part  of  Greener,  contained 
in  the  agreement  wherein  he  had  agreed  to  forfeit 
seventy-five  dollars  as  liquidated  damages  in  the  event 
he  should  not  return  the  piano  at  the  expiration  of  the 
time  agreed  upon.  It  was  allowed,  against  the  defend- 
ant's objection.  This  lelt  the  first  cause  of  action  set 
out  in  the  complaint  one  in  tort,  and  the  second  cause 
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of  action  one  in  contract.  Thereupon  the  plaintiff 
gave  notice  that  she  expressly  waived  the  tort  set  out 
in  the  first  cause  of  action,  and  an  amendment  to  that 
effect  was  allowed.  By  the  amendments  thus  allowed 
against  the  defendant's  objection  the  action  was  charged 
from  an  action  in  tort  to  one  on  contract.  Had  the 
justice  power  to  allow  such  amendments?  is  the  ques- 
tion presented.  Section  2944  of  the  Code,  which  has 
direct  reference  to  the  amendment  of  pleadings  in  jus- 
tice court,  provides  that  "The  court mttst,  upon  appli- 
cation, allow  a  pleading  to  be  amended,  at  any  time 
before  the  trial,  or  during  the  trial,  or  upon  appeal,  if 
substantial  justice  will  be  promoted  thereby." 

Wassubstantial  justice  promoted  by  these  amend- 
ments? If  so,  then  it  was  the  imperative  coraraand  of 
the  statute  that  they  be  allowed  "  upon  application/' 

The  application  was  made  by  the  plaintiff. 

There  is  no  method  provided  in  justices'  courts  for 
making  application  by  motion  upon  notice  as  in  courts 
of  record.  Amendments  can  only  be  applied  for  when 
the  parties  are  present  before  the  justice ;  hence  no 
objection  can  be  made  to  the  manner  of  the  applicar 
tion.  It  may  be  made  before  or  during  the  trial.  It 
was  made  during  the  trial,  hence  the  application  as  to 
time  conforms  to  the  statute  ;  hence  the  only  question 
is,  were  the  amendments  of  a  nature  whereby  substan- 
tial justice  was  to  be  promoted  by  their  allowance  ? 
The  first  effect  was  to  change  the  action  from  tort  to 
contract:  did  this  work  injustice  to  the  defendant? 
We  do  not  see  how  it  could.  Before  the  amendments 
an  execution  against  the  body  might  have  been  issued 
upon  the  judgment  recovered  :  after  the  amendments, 
a  body  execution  could  not  be  issued.  That  certainly 
worked  no  injustice  to  the  defendant.  It  relieved  him 
from  an  odious  incident  attaching  to  any  judgment 
that  might  be  recovered. 

To  maintain  the  action  the  proofs  must  be  the  same 
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under  the  amended  as  under  the  original  complaint : 
Tinder  either,  the  agreement  must  be  proved,  except  as 
to  the  "liquidated  damages:"  the  expiration  of  the 
two  years  and  a  half,  a  demand  by  the  plaintiff  upon 
the  defendant,  and  a  refusal  to  deliver.  Beyond 
relieving  the  defendant  from  a  body  execution  issuing 
upon  any  judgment  recovered,  the  only  question 
which  the  amendment  effected  was  that  relating  to 
the  amount  of  damages  that  might  be  recovered  against 
him  in  the  action. 

Under  the  original  complaint,  the  question  of  dam- 
ages turned  wholly  upon  the  questio.n  of  value  of  the 
piano  at  the  time  of  the  demand  and  refusal.  Under 
the  amended  complaint,  the  question  of  its  value 
became  immaterial,  for  the  reason  that  by  the  terms 
of  the  agreement  the  question  of  damages  had  been 
agreed  upon  at  the  time  the  agreement  was  made,  in 
€ase  the  contingency  arose  that  had  arisen,  and  upon 
which  the  cause  of  action  was  based.  Was  any  in}us- 
tice  done  the  defendant  by  changing  the  contest  upon 
the  question  of  value,  to  the  fact  whether  he  had 
made  the  agreement  as  to  the  amount  of  damages  in 
oase  he  failed  to  deliver  the  property?  Was  it  not 
^'substantial  justice,"  that  he  should  be  called  upon 
to  fulfill  his  agreement?  That  he  made  the  agree- 
ment was  unquestioned.  Was  not  substantial  justice 
promoted  by  conforming  the  issues  to  the  truth  of  the 
transaction  ?  If  we  have  any  just  appreciation  ol  what 
"promoting  substantial  justice"  means,  the  allow- 
ance of  this  amendment  was  within  the  letter  and 
spirit  of  the  provisions  of  the  Code  cited  above. 

The  appellant  insists  this  language  does  not  per- 
mit an  amendment  that  changes  the  action  from  tort 
to  contract.  It  must  be  admitted  that  the  language 
of  the  statute  contains  no  such  limitation.  In  Bigelow 
7).  Dunn  (36  How.  Pr.  120),  it  was  held  that  a  justice  of 
the  peace  has  the  power  and  may  amend  a  complaint 
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at  any  time  before  trial  by  substituting  one  form  of 
action  for  another.  Tiie  correctness  of  this  rule  then 
laid  down  stands  unquestioned.  The  Code  gives  just 
as  broad  a  power  to  the  justice  to  amend  during  the 
X rial  as  before  the  trial.  In  either  case,  the  amend- 
ment must  be  allowed  if  "  substantial  justice"  will 
be  promoted  thereby.  In  the  supreme  court  an  action 
may  be  changed  from  tort  to  contract,  upon  motion, 
where  substantial  justice  will  be  promoted  thereby.  It 
was  done  in  Eighmie  v.  Taylor,  39  Hun,  366.  It  is  a 
mistake  to  assume  that  an  action  cannot  be  changed 
from  tort  to  contract  by  amendment  of  the  plead- 
ings. No  uniform  unbending  rule  can  be  laid  down 
under  the  provisions  of  the  Code  that  shall  apply  to 
every  case  regardless  of  the  fucts.  Each  case  must  be 
controlled  by  the  facts  surrounding  it.  The  test  is, 
will  subs«tantial  justice  be  promoted  by  ullowing  the 
amendment?  It  seems  to  me  unnecessary  and  idle  to 
^nter  into  a  discussion  of  the  various  cases  relating  to 
amendments  that  have  been  cited.  It  seems  to  us 
clear  that  the  amendments  allowed  in  this  case  pro- 
moted substantial  justice.  Amendments  after  the 
trial  has  begun  should  not  be  allowed  unless  it  is 
clear  that  siibsfanrial  justice  will  be  promoted.  In 
determining  that  question,  the  facts  surrounding  thati 
case,  and  the  application,  are  to  guide  the  justice. 

For  the  reasons  above  stated,  we  think  the  justice 
did  not  abuse  his  discretionary  power,  but  did  in  fact 
vxercise  it  in  the  furtherance  of  substantial  justice. 
We  therefore  conclude  the  judgment  should  be 
aflBrnied.  An  order  will  be  made  accordingly. 
Vol.  XI.— 22 
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Estate  of  BURGESS  CLUFF,  Deceased. 

Suerogate's  Court,  New  York  County,  February^ 

1887. 

§§  2578-2580. 

Appeal  from  surrogate's  court — WTien  undertaking  necessary  to  perfeei 

appeal. 

The  filing  of  aa  undertaking  is  absolutely  essential  to  perfect  an 
appeal  from  a  surrogate's  decree  revoking  letters  testamentary,  and 
removing  a  testamentary  trustee  from  office. 

A  notice  of  appeal  from  a  decree  of  a  surrogate  requiring  an  execu- 
tor or  trustee  to  deliver  property,  or  pay  or  deposit  money,  is 
ineffectual  for  any  purpose,  unless  an  undertaking  is  given  in  th» 
sum  of  at  least  $200. 

An  order  extending  the  time  to  make  and  serve  a  case  on  appeal, 
granted  after  the  time  to  appeal  has  expired,  in  a  case  in  which 
an  appeal  has  not  been  perfected,  should  be  vacated. 

{Decided  February,  1887.) 

^      Motion  to  vacate  order  granting  time  to  make  case 
on  appeal. 

The  opinion  states  the  facts. 

Rollins,  S. — The  decree  herein  on  September  30, 
1886,  revoked  the  letters  testamentary  of  Edward  E. 
Tower,  executor  of  this  estate,  and  removed  him  from 
his  office  as  trustee  under  his  testator's  will.  It  also 
settled  and  adjudicated  his  account,  and  directed  him 
to  make  immediate  deposit  in  this  court  of  the  sum  of 
$10,037.98,  being  the  principal  or  corpus  of  the  estate 
in  his  hands,  and  to  pay  to  Mary  Cluff  the  sum  of 
$2,050.76  due  her  as  income.    It  still  further  directed 
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him  to  deliver  to  said  Mary  Cluflf  a  certain  promissory 
note,  and  to  pay  as  costs  taxed  against  him  the  sum 
of  $868.04.  Tills  decree  was  duly  served  upoa  the 
executor's  attorneys  on  October  19. 

Tlie  executor  liad  tlie  rij^ht  to  appeal,  therefore,  al 
any  time  during  the  thirty  days  then  next  ensuing. 
Notice  of  appeal  was  served  by  his  attorney  before  the 
thirty  days  had  expired.  After  the  expiration,  he 
applied  ex  parte  to  the  surrogate  for  an  order  giving 
him  time  in  which  to  make  a  case.  By  an  order 
entered  on  November  26  he  was  allowed  twenty  days 
for  that  purpose. 

Counsel  for  Mary  Cluff  now  moves  that  that  order 
be  vacated,  on  the  ground  that  at  the  time  it  was 
granted  the  would-be  appellant  had  neglected  to  file 
:iny  undertaking,  and  that  his  notice  of  appeal  had 
therefore  become  utterly  inetfectual. 

This  contention  is  unquestionably  sound,  so  far  as 
it  relates  to  the  i)rovisions  in  the  decree  of  September 
30,  which  revoke  the  respondent's  letters  testamentary 
and  remove  him  from  his  office  as  trustee.  To  perfect 
:iii  appeal  from  a  decree  of  that  character,  the  tiling  of 
tin  undertaking  is  absolutely  essential  (Fernbacher  «. 
Fernbacher,  4  Dem.  246.) 

Whether  or  not  the  moving  party  is  correct  in 
claiming  that  failure  to  file  an  undertaking  has  made 
inoperative  the  respondent's  effort  to  appeal  from 
those  portions  of  the  decree  which  direct  the  delivery 
of  property  and  payment  or  deposit  of  moneys,  is  9. 
question  more  difficult  of  solution. 

Counsel  for  the  respondent  claims  that,  although 
an  appeal  from  a  decree  containing  such  directions 
cannot,  in  view  of  the  provisions  of  sections  2578  and 
2580  of  the  Code  of  Civil  Procedure,  operate  as  a  stayi 
of  execution^  except  upon  the  filing  of  an  undertaking 
in  a  sum  not  less  than  twice  the  sum  directed  to  be 
X^aid  or  deposited,  &c.,  &c.,  it  may,  nevertheless,  be 


;340  CIVIL    PROCEDURE     REPORTS. 

Estate  of  Oluff. 

•operative  for  all  other  purposes  without  the  interposi- 
'tion  of  any  undertaking  at  all. 

When  the  second  part  of  the  Code  of  Civil  Proced- 
xire  first  came  upon  the  statute-book,  an  appeal  from 
a  surrogate's  decree  containing  such  directions  as  are 
here  the  subject  of  consideration,  was  declared  by 
section  2578  to  be  '*  not  effectual  for  any  purpose,''^  in 
the  absence  of  the  special  undertaking  for  which  that 
section  provided— an  undertaking  sufficient  in  amount 
to  secure  not  only  such  costs  and  damages  as  might  be 
recovered  against  the  appellant,  but  the  payment  or 
deposit  of  money,  or  the  delivery  of  property  directed 
by  the  decree  appealed  from. 

It  was  at  the  same  time  declared  by  the  next  pre- 
ceding section  (§  '2577),  that  "  to  render  a  notice  of 
appeal"  (that  is,  any  notice  of  appeal)  "effectual  for 
any  purpose  except  in  a  case  specified  in  section  2578 
{ante),  .  .  the  appellant  must  give  a  written  undertak- 
ing with  at  least  two  sureties,  to  the  effect  that  he 
would  pay  all  costs  and  damages  (to  an  amount  not 
exceeding  $250.00)  which  might  be  awarded  against 
him  upon  the  appeal." 

(In  the  place  indicated  above  by  asterisks,  there  is 
set  forth  another  restriction  upon  the  operation  of  sec- 
tion 2577.  This  restriction  will  be  ignored  as  foreign 
to  the  purposes  of  the  present  inquiry.) 

On  July  1,  1882,*  the  legislature  amended  section 
2578,  by  substituting  in  place  of  the  words  ''is  not 
effectual  for  any  purpose  ^^  the  words  "  does  not  stay 
tlie  execution  of  the  decree  appealed  from.'''' 

The  respondent  claims  that  so  far  as  regards  the 
direction  of  the  decree  of  September  30  for  payment, 
deposit  and  delivery,  this  case  is  not  within  the  pur- 
view of  section  2577,  because  it  is  "a  case  specified  in 
the  next  section,"  and  that  by  that  section,  as  it  now 
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stands,  no  undertaking  is  required,  save  for  the  pur- 
pose of  effecting  a  stay  of  execution. 

An  int.^rpretation  of  the  act  of  1882,  so  out  of  har- 
mony with  the  general  scheme  of  appeals  from  surro- 
gates' decrees,  which  is  established  by  article  4  of 
chapter  18  of  the  Code,  should  not  be  countenanced 
unless  it  is  absolutely  demanded  by  the  phraseology 
of  the  amending  statute. 

Before  ^jubjecting  that  phraseology  to  critical  exam- 
ination, it  may  be  said  in  general  that  its  apparent 
purpose  was  to  relieve  executors,  administrators,  tes- 
tamentary trustees,  guardians,  &c.,  from  a  hardship 
to  which  they  had  been  theretofore  subjected — the 
hardship  of  giving  a  bond  in  double  the  amount 
involved  in  a  proceeding  culminating  in  a  decree  con- 
taining sunje  such  direction  as  is  specified  in  section 
2578,  as  a  condition,  preci:;dent  not  merely  to  a  stay  of 
execution,  but  to  the  exercise  of  the  privilege  of 
appeal. 

It  would  seem,  in  other  words,  that  the  legislature 
intended  to  say  to  a  would-be  appellant  from  a  decree 
directing  the  payment  or  deposit  of  money,  or  the 
delivery  of  property — "You  must  give  an  undertak- 
ing proportioned  to  the  amount  of  money  which  you 
are  directed  to  pay  or  deposit,  or  to  the  value  of  the 
property  which  you  are  directed  to  deliver,  if  you 
wish,  pending  your  appeal,  to  avoid  compliance  with 
the  decree  appealed  from  ;  otherwise  you  must  give 
such  an  undertaking  as  is  ordinarily  required  as 
security  for  the  payment  of  costs  and  damages  that 
may  ultimately  be  awarded  against  you." 

I  think  that  this  construction  may  be  put  upon 
sections  2577  and  2578  as  they  now  stand  without 
violence  to  their  language.  It  seems  to  me,  that  as 
regards  a  case  like  the  present,  the  following  is  a 
fair  paraphrase  of  section  2577  as  it  was  originally 
enacted  and  as  it  stands  unaltered  to-day:    "Toreu- 
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d«r  a  notice  of  appeal  'effectual  for  any  purpose,  the 
appellant  must  give  «,  written  undertaking  in  the  sum 
of  $250  except  in  cases  which  are,  by  the  next  section, 
exK)epted  from  the  operation  of  this, — i.  e.,  except  in 
<ms«s  where  the  giving  of  an  und-ertaking  regulated  by 
tire  anionnt  of  money  directed  to  be  paid  or  deposited 
or  the  value  of  the  pix)perty  directed  to  be  de^h  ered, 
is,  in  the  next  section,  declared  to  be  essential /br  ren- 
dterlny  a  notice  of  appeal  ■effectual  for  any  purpose.'''' 

ff  this  is  the  true  interpretation  of  section  2577, 
what  was  the  effect  of  the  amendment  of  1882  ?  Simply 
■this  :  that  since  its  adoption  section  2578  has  ceased  to 
specify  any  cases  that  fall  within  the  category  of 
exceptions  to  section  2577.  In  other  words,  the 
amendment  to  section  2578  has  made  altogether  inef- 
fective— has  indeed  actually  exiinguished — such  ex- 
ceptions to  the  operation  of  section  2677  as  had  been 
wor-ked  by  section  2578  before  it  was  subjected  to 
amendment.  As  a  case  like  the  present  would  no 
longer  fall  within  any  exception  to  the  rule  of  section 
•2577,  it  would  now  fail  within  the  rule  itself,  and  no 
notice  of  ai)peal  would  be  effectual  for  any  purpose 
unless  an  undertaking  were  given  in  the  sum  of  at 
least  $250. 

I  hold  that  this  is  the  law,  and  that  on  the  day  of 
the  entry  of  the  order  giving  this  respondent  time  to 
make  and  serve  a  case  or  exception,  his  right  to  per- 
fect his  api>eal  had  expired  by  limitation,  thirty  days 
having  elapsed  from  the  service  of  the  decree  without 
his  filing  an  undertaking. 

The  order  of  November  26  must  therefore  be 
vacated. 
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SMITH,  Appellant,    v.    TOZER,  Impleaded,  etc., 
Respondent. 

Supreme   Court,     Fifth    Department,    General 
Term,  October,  1886. 

§§  2447,  2457,  2468,  2471. 

Supplementary  proceedings  —Property  situate  outside  of  StAte  cannot  be 

reached  in — Power  of  county  judge  to  order  delivery  of 

property  to  receiver. 

The  title  to  real  property  of  a  judgment  debtor  vests  in  a  receiver 
appointed  in  supplementary  proceedings  only  from  tiie  time  of 
filing  the  order,  or  a  certified  copy  thereof,  in  the  office  of  the 
clerk  of  the  county  where  the  proj>erty  is  situate  ;[*]  and  he  does 
not  and  cannot  acquire  title  to  any  property,  the  situs  of  which  is 
not  within  this  State. [','] 

The  power  of  a  county  judge  in  supplementary  proceedings  is  wholly 
dependent  upon  the  statute.  ['] 

There  is  no  provision  of  the  statute  anthnrizing  the  judge  before 
whom  supplementary  proceedings  are  pending,  to  order  the  appli- 
cation towards  the  payment  or  delivery  or  transfer  to  «  receiver  for 
euch  purposes,  of  any  other  than  personal  property  of  the  judgment 
debtor  ;[*]  and  an  order  requiring  a  jiidyment  debtor  to  assign  or 
convey  real  property  situate  without  the  State  to  a  receiver,  is  not 
within  l)is  power,  and  the  judgment  debtor  is  not  in  contempt  if 
he  disobeys  it.['] 

It  seems,  that  the  equity  jiower  inherent  in  the  supreme  court  having 
jurisdiction  over  the  person  of  a  judgment  debtor,  gives  it  the 
I  power  to  require  the  judgment  debtor  to  transfer  to  a  receiver 
t  appointeti  in  supplementary  proceedings,  any  property  vested  in 
the  receiver,  although  such  property  is  beyond  the  jurisdiction  of 
the  court,  when  such  transfer  or  conveyance  is  necessary  to  its 
proper  appropriation  in  the  execution  of  the  trust ;[*)  and  that  this 
equity  power  will  be  exercised  at  the  special  term  upon  motion. [*| 

Although  proceedings  supplementary  to  execution  are  special  pro- 
ceedings, they  are  such  in  the  action  and  ancillary  to  the  purpose 
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of  enforcing  tlie  collfclio;!  ot  ili  j  ;  'u'""  -•'■,  ■■vlii.-.i  wus  one  of  the 
purposes  for  wliicli  tliu  nctioii  w.is  brw.i^lii.  ;i  I'l  llu-  U'gitiniaio 
remedies  iittendiint  upon  the  pruccL-dinns  ui  ixnd  r  ii  clTecluaL  so 
far  as  the  orders  of  tlie  court  may  be  reganlcd  us  t!iki;n  in  the 
action,  p] 

It  seems,  that  the  property  of  a  judgment  debtor,  situate  witliout  the 
State,  may  be  reached  by  the  statutory  creditor's  bill;["j  and  that 
in  such  an  action  the  court  may  by  judgment  appoint  a  receiver, 
and  direct  the  judgment  debtor  to  couvey  to  l>im.['j 

(Decided  October,  1886.) 

Appeal  from  order  of  Monroe  special  term,  deny- 
ing plaintiff's  motion  to  direct  and  require  the  defend- 
ant to  execute  and  deliver  to  a  receiver  in  supplemen- 
tary proceedings  conveyance  of  his  interest  in  lands 
situate  in  the  State  of  Illinois,  and  to  punish  him  for 
contempt  for  disobedience  of  the  order  of  the  county 
judge  of  Ontario  county  directing  him  to  make  such 
conveyance. 

The  facts  appear  in  the  opinion. 

H.  M.  Field,  for  plaintiff-appellant. 

Spencer  Gooding,  for  defendant-respondent. 

Bradley,  J. — The  plaintiff  recovered  in  an  action 
in  this  court  judgment  against  Seth  A.  Tozer  and 
another  defendant,  upon  which  execution  against  the 
property  of  the  defendant  was  returned  unsatisfied. 
Thereupon  proceedings  supplementary  to  execution 
were  instituted  before  the  county  judge  against  the 
defendant  Seth  A.  Tozer,  and  after  his  examination  a 
receiver  of  his  property  was  appointed  by  the  order  of 
such  county  judge  ;  and  by  the  order  such  defendant 
was  directed  to  execute  and  deliver  to  the  receiver  "  a 
proper  assignment  and  conveyance  of  all  his  lands  and 
real  estate  wherever  the  same  are  situated,  and  par- 
ticularly the  lands  and  real  estate  in  the  counties  of 
Williamson  and  Piatt  in  the  State  of  Illinois."     This 


CIVIL    PROCEDURE    REPORTS.  345 

Smith  V.  Tozer. 

order  was  duly  filed  and  recorded  in  the  office  of  tli» 
clerk  of  Ontario  county,  January  19,  1880,  and  the 
receiver,  having  duly  qualified,  served  the  defendant 
with  such  order,  and  thereafter  presented  to  him  for 
execution  quit-claim  deeds  of  the  Illinois  lands  in 
question,  and  requested  liira  to  execute  them,  to  do 
which  the  defendant  refused.  This  motion  was  then, 
upon  due  notice  to  the  latter,  made  and  denied.  On 
the  part  of  the  plaintiff,  it  is  contended  that  the  order 
of  the  county  judge  was  an  etfectnal  requirement  for 
the  execution  of  a  conveyance  to  the  receiver  of  such 
lands,  and  that  his  refusal  to  do  so  cliarged  him  with 
contempt  and  subjected  him  to  punishment  as  the 
consequence.  No  question  is  made  as  to  the  manner 
of  bringing  him  before  the  court  for  that  purpose,  and 
it  is  unnecessary  to  inquire  whether  it  could  be  done 
otherwise  than  by  an  order  to  show  cause.* 

The  question  is  one  of  power  of  the  county  jndge 
to  direct  by  order  the  execution  of  the  conveyance 
to  the  receiver.  It  was  withi'i  the  po'ver  of  the  judge 
in  isuch  proceedings  given  by  the  old  Code,  to  order 
any  property'  of  tii«^  judgniHuc  debtor  not  exempt  from 
ex«nMition  to  be  applied  towards  the  satisfaction  of  the 
judgment  (§  297),  and  to  a])p(>int  a  receivu'with  amj^le 
})Owers  to  consummate  the  ])urpose8  of  such  order 
{§  ::^08),  and  it  was  held  that  those  provisions  made  an 
okIht  of  ilie  jti'lgp  before  whotn  the  j»roceHdings  were 
had  effective  and  operative  upon  the  judgment  debtor 
in  iHgard  to  his  lands  situated  outside  of  the  Srate 
(Fenner  v.  Sanborn,  37  Barb.  610).  In  that  view,  the 
iriquiry  here  is  whether  there  has  been  any  modifica- 
tion of  the  statute  to  deny  such  effect  to  the  order  in 
question.  Those  sectiojis  were  repealed  by  Ljiws  of 
1877,  chap.  417,  and  the  Code  of  Civil  Procedure  sup- 

•  See  Sandford  v.  Sand  ford.  9  N.  Y.  Civ.  Pro.  289. 
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plies   all   tlie   provisions  now  relating  to  proceedings 
supplementary  to  execution  as  such.     The   power 
[']     of  the  judge  in  tlieni    is  wholly   dependent   upon 
the  statute.     There  is  no  provision  of  the  statute 
authoiizing  the  Judge  to  order  the  application  toward 
the   payment   or   the  delivery  or  transfer  to  the 
["J     receiver,  for  such  purpose,  o|'  any  other  than  per- 
sonal pro[)erty  of  the  judgment  debtor  {Code  Cid, 
Pro.  §  2447). 

The  direction  in  the  order  to  assign  or  convey  the 
real  property  situate  in  the  State  of  Illinois  was  not 
within  the  power  of  the  judge,  and  therefore  the  judg- 
ment debtor  was  not  in  contempt.  The  judge  may 
appoint  a  receiver,  in  whom  the  property  of  such 
debtor  becomes  vested  by  force  of  the  statute,  subje(!t 
to  certain  exceptions  {Id.  §  2468).  The  powers  of  the 
receiver  are  able  to  reach  and  make  available  the  prop- 
erty of  the  judgment  within  the  jurisdiction  of  the 
court.  And  there  is  no  api>arent  reason  why  effect  can 
nofc  be  given  by  the  direction  of  the  court,  requiring 
him  to  transfer  to  the  receiver  any  of  his  property 
outside  the  State  which  became  vested  in  tlie 
[*]  receiver  by  virtue  of  the  appointment.  The  equitj^ 
power  is  inherent  in  this  court,  having  jurisdiction 
of  the  person  of  a  judgment  debtor,  to  require  him  to 
transfer  to  the  receiver,  any  property  so  vested  in  the 
latter,  when  such  transfer  is  necessary  to  the  appro- 
priation by  him  for  the  purpose  of  (he  trust,  although 
such  property  is  beyond  the  jurisdiction  of  the  court. 
Mitchell  V.  Bunch,  2  Paif/e,  606.  615  ;  Bailey  v.  Ryder, 
10  N.  ¥.  663  ;  Fenner-y.  Sanborn,  37  Barh.  610.  And 
for.  other  purposes  the  court  having  like  jurisdic- 
tion of  the  party  has  frequently  exercised  its  power 
of  requiring  him  to  perform  acts  relating  to  property 
beyond  the  State,  when  his  duty  to  do  so  has  been 
judicially  declared  (Newton  v.  Bronson,  13  N.  Y.  587  ; 
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Gardner  v.  Ogden,  22  Id.  329;  Williams  v.  Fitzhugh, 

37  Id,  444  ;  Sliattuck  v.  Cassidy,  3  Edw.  Ch,  152). 
[*]  This  court,  in  an  action  by  the  receiver,  miglit 

require  the  defendant  to  assign  or  convey  to  him 
any  property  vested  in  him,  whicii  may  be  in  another 
State,  when  such  transfer  or  conveyance  is  necessary 
to  its  pix)per  appropriation  in  the  execution  of  the  trust. 
And  this  court  may  and  will  exercise  equity  powers  at 
special  term,  upon  motions,  in  actions  where  the  facts 
and  circumstances  are  such  as  not  to  require  a  trial  of 
issues  in  an  action  for  the  proper  determination  of 
the  questions  upon  which  the  right  depends  (Wetmore 
V.   Law,  34  Barb.  616,  617  ;  Hale  ».  Clauson,  60  N. 

F.  341.) 
[']  Although  this  is  a  special  proceeding,  it  is  such 

in  the  action,  and  ancilliary  to  the  purpose  of 
enforcing  the  collection  of  the  judgment,  whicli  is  one 
of  the  purposes  for  which  the  action  was  brought. 
And  the  legitimate  remedies  attendant  upon  the  pro- 
ceedings, and  to  render  it  effectual  so  far  as  the  orders 
of  the  conn  may  be  regarded,  are  taken  as  in  the 
action.  When  the  receiver  was  appointed  he  became 
subject  to  the  direction  and  control  of  the  court  (§ 
2471). 

No  dispute  of  the  facts  appears  b}^  the  papers  upon 
which  this  motion  was  heard.  And  the  question  pre- 
sented is  whether  the  direction  asked  for  came  within 
the  power  of  the  court.  This,  in  the  view  taken, 
depends    upon    the  right   the  receiver  took  by  his 

appointment  by  force  of  the  statute,  to  the  prop- 
[•]    erty  in  question.     The  statute  provides  that  the 

property  of  the  judgment  debtor  is  vested  in  the 
receiver,  from  the  time  of  tiling  the  order  appointing 
him,  subject  to  the  exception,  that  real  property  is 
vested  in  the  receiver  only  from  the  time  when  the 
order  or  a  certified  copy  is  filed  with  the  clerk  of  the 
county  where  it  is  situated,  «&;c.  {Code  Civ.  Pro.  §  2468.) 
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The  real  property  in  Illinois  cannot  come  within  the 
exception,  nor  is  any  real  property  vested  in  the 
receiver  which  does  not  come  within  it ;  because,  by  the 
terms  of  the  section,  all  the  real  property  vested  in  the 
receiver  is  that  embraced  within  the  exception,  and 
its  situs  must  be  in  this  State. 

If  the  exception,  by  qualilication   in  term,  had  lim- 
ited the  real  property  mentioned  in  it  to  that  situ- 
[']     ated  in  this   State,   the  vesting   provision  of  the 
section  might  have  a  broader  construction,  but  as 
it  is,  the  only  real  estate  the  receiver  is  permitted  to 
take  by  foice  of  this  section,  is  that  which  is  situated 
in  a  county   where   the  order  may  be  tiled  ;  and  our 
attention  is  called  to  no  other  provision  of  the  statute 
enlaiging  the  i)ovver  of  a  receiver  appointed  in  such 
proceeding  in  the  respect  in  question.     The  plaintiff, 
however,  is  not  without  remedy.     The  provisions  tak- 
ing the  place  of   the  statutory  creditor's  bill  for  dis- 
charge authorized  by  the  revised  statutes  (part  3, 
[*J     ch.  15,   title   2,   art.   2),   and   somewhat  enlarging 
them,  furnish  a  requisite  remed}"  {Code  Civ.  Fro.  ch. 
15,  title  4,  art.  1),  as  in  such  an  action  the  court  may 
by  judgment  ax:)point  a  receiver  and  direct  the  judg- 
ment debtor  to  convey  to  him,  &c.  {Id.  §  1887).     The 
difhculty  in  the  way  of  relief  by  motion  here  is  found 
in    the   qualified   power   of   the   receiv^er :    he   is   not 
vested  with  the  real  property  of  tlie  debtor   situa- 
[']     ted  without  the  State,  and  therefore  could  not  by 
action   or  any  j)roceeding  vi  invitam  acquire  a 
conveyance  from  him. 

The  views  taken  lead  to  the  conclusion   that  the 
order  should  be  affirmed.* 

Smith,  P.  J.,  and  Barker,  J.,  concurred. 


*  The  following  is  a  report  of  the  opinion  of  the  special  term  filed 
on  determining  the  motion  resulting  in  the  order  appealed  from: 
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SMITH  V.  TOZER,  Impleaded. 

SuPBEME  Court,  Fifth  Department,  Monroe  Countt,  Speciai* 

Term,  Mat,  1886. 

§§  2447-2450,  2464-2471. 

Supplementary  proceedings — Power  of  judge  to  direct  transfer  of  prop- 
erty without  the  State  to  receiver  in — Jurisdiction  of  supreme 
court —  Contempt. 

Under  the  Code  of  Procedure,  a  judge  could  in  supplementary  pro- 
ceedings order  any  property  of  the  judgment  debtor  not  exempt 
from  execution  to  be  applied  in  satisfaction  of  the  judgment,  and 
could  appoint  a  receiver  with  like  authority  as  if  the  appointment 
■was  made  by  the  court ;  and  also,  had  power  to  order  all  property 
of  the  judgment  debtor,  without  qualification  us  to  wl)ere  it  might 
be  situated,  to  be  applied  in  payment  of  the  judgment;  and  that 
the  debtor  execute  to  the  receiver  a  conveyance  of  such  property 
in  such  form  as  might  be  effectual  to  transfer  title  according  to 
the  laws  of  the  State  where  tlie  property  was;  and  to  punish  the 
debtor  for  contempt  if  he  refused  so  to  do. [',*,•] 

Under  the  Code  of  Civil  Procedure,  the  property  of  a  judgment 
debtor  cannot  be  reached  iu  proceedings  supplementary  to  execu- 
tion, unless  the  judgment  is  a  lien  thereon  ;  and  as  a  judgment  of 
this  State  cannot  become  a  lien  on  land  situate  without  the  State, 
the  court  has  not  power  to  direct  a  conveyance  to  a  receiver 
appointed  in  supplementary  proceedings  of  lands  belonging  to  the 
debtor  the  situs  of  which  is  not  in  this  State. [*,*] 

Miison  V.  Hackett,  35  Hun,  238,  followed  ;[*]  Fenner  «.  Sanborn,  37 
Barb.  610;[',*J  Boss  ».  Wigg,  36  Hun,  107,[^]  distinguished. 

Under  the  Code  of  Procedure,  supplementary  proceedings  are  pro- 
ceedings in  an  action  in  which  judgment  was  recovered  on  which 
they  were  founded ;  but  under  the  Code  of  Civil  Procedure  they 
are  special  proceedings. [*] 

Where  supplementary  proceedings  are  instituted  before  a  county 
judge,  the  supreme  court  at  special  term  has  no  jurisdiction  over 
or  iu  them,  except  such  as  is  provided  by  the  statute,  and  such  as 
it  has  by  virtue  of  its  general  supervisory  power  over  inferior  jur- 
isdictions.[*] 

The  power  of  the  supreme  court  in  proceedings  supplementary  to 
execution,  pending  before  a  county  judge,  stated. [*] 

The  supreme  court  has  not  power  to  direct  a  debtor  in  supple- 
mentary proceedings,  pending  before  a  county  judge,  to  make 
au  assignment  of  his  lands  situate  in  another  State, [*J  but  it  would 
have  concurrent  juriwlirtion  with  tlie  county  judge  to  punish  as  a 
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contempt,  a  refusal  to  comply  with  such  an  order  if  that  judge  had 

power  to  make  it.  [*] 
Where  the  power  of  a  judge  to  make  order  is  doubtful,  its  disregard 

should  not  be  punished  as  a  contempt. ['•] 
{Decided  May,  1886.) 

Motion  by  plaintiff  for  an  ord«r  requiring  defendant  to  execute 
deeds  conveying  lands  in  Illinois  to  receiver  appointed  in  supplemen- 
tary proceedings  by  tiie  county  judge  of  Ontario  county,  and  also 
that  he  be  punislied  for  contempt  in  neglecting  and  refusing  to 
obey  an  order  made  by  said  county  judge  requiring  such  convey- 
ance. The  facts  appear  iu  the  opinion  of  the  general  term  report, 
supra. 

H.  M.  Field,  for  judgment  creditor  and  motion. 

Spencer  Gooding,  for  judgment  debtor,  opposed. 

Angle,  J. — Under  the  Code  of  Procedure  (§  297)  a  judge  could, 
iu  supplementary  proceedings,  order  any  property  of  the  judgment 

debtor,  not  exempt  from  execution,  to  be  applied  iu  satisfaction 
[']    of  \\vd  judgment,  and. by  section  298  he  could  appoint  a  receiver 

with  like  authority  as  if  tlie  appointment  were  made  by  tlie 
court  according  to  section  244  of  the  same  Code.  Under  these  pro- 
visions it  was  held  in  Feiiner  v.  Sanborn  (37  Burh.  GIO,  612,  613), 
that  the  title  of  a  debtor  to  real  estate  situate  out  of  the  State  would 
not,  by  virtue  of  the  appointment  of  a  receiver,  vest  in  him  so  as  to 
be  effectual  iu  the  State  where  the  land  was  situated,  and  that  as  the 
judge  had  power  to  order  all  property  of  the  debtor,  without  qual- 
ification as  to  wliere  it  might  be  situated— except  property  exempt 
from  execution — to  be  applied  in  payment  of  the  judgment,  and  as 
such  power  could  only  be  effectually  executed  by  an  order  that  the 
debtor  execute  to  the  receiver  a  conveyance  of  such  property  in  such 
form  as  to  be  effectual  to  transfer  the  title  according  to  the  laws  of 
the  State  where  tlie  property  was,  the  judge  had  power  to  make  such 
an  order  and  to  punish  him  for  contempt  if  he  refused  to  do  so. 
Fenner  «.  Sanborn  was  approved  in  Clan  Kanald  «.  Wykoff  (41  N.  Y. 
Sup.  [9  J.  <&  S.]  529),  a  case  under  the  Code  of  Civil  Procedure,  in 
wliich  the  court,  upon  the  motion  of  the  receiver,  ordered  the  debtor 
to  make  an  assignment  of  his  property  situated  in  another  State. 

The  Code  of  Civil  Procedure  (§  2464)  gives  to  the  judge  power  of 
"  appointing  a  receiver  of    the    pro])erty  of  the  judgment  debtor," 

but  omits  anything  about  tiie  power  of  suCh  receiver.  A  more 
[']    important  difference  between  the  former  Code  and  the  present  is,, 

that  by  the  former  the  judge  had  power  to  direct  application  of 
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any  property  of  tlie  debtor  (not  exempt  from  execution),  to  the  sat- 
isfaction of  the  judgment,  and  it  was  upon  this  provision  that  Fen- 
ner  «.  Sanborn  was  decided.  I  am  not  cited  to  any  clause  in  the 
Code  of  Civil  Procedure,  giving  this  power  to  the  judge,  nor  have 
I  been  able  to  find  any  such  provision,  except  as  the  appointment  of 
a  receiver  itself  works  out  such  application  under  sections  2447,  2i€9, 
2450,  24(54,  2463,  2408,  2407,  2409,  2470,  2471.  The  case  of  Fenner 
V.  Sun  born  is  not  now  an  authority  for  tJie  power  claimed,  but  oa 
the  contrary,  the  implication  is  that  the  present  Code,  by  omitting 
the  clause,  which  in  the  former  Code  had   been  held  to  confer  that 

power,  has  designedly  witliheld  the  power. 
P]  There  is  a  still  more  important  difference  between    supple- 

mentary proceedings  under  the  Code  of  Procedure,  and  supple- 
mentary proceedings  under  the  Code  of  Civil  Procedure.  Under  the 
former,  they  were  proceedings  in  the  action  in  which  the  judgment 
was  recovered  on  which  they  were  founded,  and  they  were  said  to 
be  in  the  nature  of  new  remedies  or  equitable  rights  arising  by  force 
of  the  statute  in  the  actions  in  which  the  judgments  were  recovered. 
Wright  V.  Nostrund  (94  N.  Y.  45-6).  They  were  expressly  held  not 
to  be  special  proceedings  (Dresser  v.  Van  Pelt,  15  IIuic.  Pr.  19  ;  S. 
C,  6  Du«r,  087),  but  as  much  proceedings  in  the  notion  as  the  issu- 
ing of  the  execution  upon  the  judgment.  Wegman  t.  Cliilds  (41  N. 
Y.  163).  Under  the  Code  of  Civil  Procedure,  the/  are  "special 
proceedings."  Code  Civ.  I*ro.  §§  2433,  3334,  8343,  subd.  10  ;  Cham- 
pliu  V.  Stodart  (64  Hi>v>.  Pr.  878) ;  Fiske  v.  Twigg  (3  N.  Y.  Cis.  Pvq^ 

41). 
[*]  The  proceedings  in   this  matter  were  "  special  proceedings  '* 

before  the  county  judge  under  certain  statutory  provisions,  and 
this  court  has  no  jurisdiction  over  or  in  them  except  as  provided  by 
•  statute,  and  such  as  it  has  by  virtue  of  its  general  supervisory  power 
over  inferior  jurisdictions.  When  such  proceedings  are  before  a 
county  judge,  all  the  power  which  the  Code  gives  this  court,  so  fur 
OS  I  am  cited,  or  am  able  to  discover,  is  to  review  orders  made  in 
the  course  of  such  proceedings  in  certain  cases  (§  2433),  to  vacate  or 
modify  an  injunction  order  as  provided  in  section  2451;  and  it  haa 
concurrent  jurisdiction  with  the  judge  or  referee  to  punish  as  for 
contempt  u  person  who  refuses,  or  without  sufficient  excuse  neglects 
to  obey  an  order  of  a  judge  or  referee,  or  to  attend  before  a  judge 
according  to  the  command  of  a  subpoena,  section  2457;  it  also  has 
power  in  certain  cases  to  control,  direct  or  remove  a  receiver,  or  to 
subordinate  the  proceedings  in  or  by  which  the  receiver  was 
appointed,  section  2466;  and  under  section  2471,  a  receiver  is  sub- 
ject to  the  discretioa  and  control  of  the  court  out  of  which  the  exe- 
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tition  issued.  I  have  not  found  any  provision  of  the  present  Code 
or  any  authority  under  it,  which  gives  this  court  the  power  to  inter- 
fere in  proceedings  before  a  county  judge  and  direct  the  debtor  to 
make  an  assignment  to  a  receiver  of  his  lands  situate  in  another 
State,    and   that   part   of    the    motion    asking   for    such    order   is 

denied, 
[*]  The  county  judge  has  already  made  such  an  order,  and  under 

section  2457  this  court  has  concurrent  jurisdiction  with  that 
judge  to  punish  as  a  contempt  a  refusal   to  comply  with  it  if  th» 

judge  had  power  to  make  the  order.* 
(•]  I  need  not  consider  whether  the  exercise  of  this  concurrent 

power  would  be  judicious  without  any  reason  being  given  why 
the  jurisdiction  in  which  the  proceeding  is  pending,  and  which  is 
«qual  to  that  of  this  court  in  this  regard,  is  not  so  invoked.  As 
already  seen,  the  statutory  provision  under  which  Fenner  v.  Sanborn 
beld  that  the  county  judge  liad  power  to  order  such  an  assignment, 
no  longer  exists.  Since  that  decision,  and  as  part  of  the  same  pro- 
cess by  which  the  change  from  "supplementary  proceedings  in  an 
action"  to  "special  proceedings"  was  made,  that  provision  has 
been  eliminated.  As  above  suggested,  the  process  provided  for 
vesting  in  the  receiver  the  real  estate  of  the  debtor  is  under  section 
2468,  which  declares  tliat  "  real  property  is  vested  in  the  receiver 
•only  from  the  time  when  the  order,  or  a  certified  copy  thereof,  as 
the  case  may  be,  is  filed  with  the  clerk  of  the  county  in  which  it  ia 
situated."  The  order,  with  the  filing  of  it,  appears  to  be  the  statu- 
tory transfer  of  the  real  estate  of  the  debtor  to  the  receiver,  and  to 

be  the  only  transfer  the  statute  provides  for. 
[']  In  Ross  V.  Wigg  (39  Hun,  654),  the  general  term  in  the  fourth 

department  say,  with  reference  to  the  declaration  in  the  Code  of 
Civil  Procedure  that  the  remedies  provided  by  section  2432  were,'' 
"special  proceedings:"  "We  do  not  regard  this  declaration  of  the 
legislature  as  indicative  of  any  intent  to  change  the  cliaracter  of  the 
proceedings,  or  as  in  any  way  diminishing  the  force  of  section  4, 
•chapter  96,  Laws  1857."  In  that  case,  the  question  was  whether  the 
changes  in  the  Code  had  ousted  the  recorder  of  the  city  of  Oswego 
from  jurisdiction  under  said  section  4,  and  which  under  that  section 
he  had  previously  exercised  in  supplementary  proceedings.  I  do  not 
Tegard  the  above  quoted  sentence  as  an  adjudication  that  the  change 
from  "proceedings  in  an  action"  to  a  "special  proceeding"  is  not 
a  change  in  the  nature  and  character  of  the  proceedings  in  the  case, 
and   for  the  purposes  I  am  considering.     That  it  was  not  such  a 

*  Freeman  «.  Richardson,  68  N.  T.  617. 


CIVIL    PROCEDUIiE    REPORTS.  353 

Smith  V.  Tozer. 

cliange  as  defeated  the  jurisdiction  of  the  recorder  was  all  that  the 
court  decided,  or,  1  suppose,  meant  to  decide.  One  of  the  controll- 
ing points  in  Wright  v.  Nostriind  {supra),  was  in  the  distinction 
between  regarding  sucli  proceedings  as  proceedings  in  an  action, 

and  regarding  them  as  special  proceedings. 
{•J  There  is  in  our  own  department  a  case  of  some  bearing  upon 

the  question.  In  Mason  v.  Uackett  (35  Hun,  238),  a  county 
judge  had  made  an  order  in  supplementary  prDceedings  on  a  dock- 
■eted  justice's  judgment  for  $20  damages  and  $7,85  co.sts — $27.85; 
upon  wliich  an  execution  ii:id  been  issued  and  returned  unsatisfied. 
A  motion  was  made  bt-fore  tiie  judge  to  vacate  his  order  for  examin- 
ation, wlrfch  he  denied,  and  held  tiiat,  when  section  2458, — whicli 
provided  that,  in  order  to  entitle  a  judgment  creditor  to  take  sucli 
proceedings,  "  the  judgment  must  have  been  rendered  .  .  .  for  a 
ium  not  less  than  twenty-five  dollars,  exclusive  of  costs," — was  mod- 
ified in  1881  by  striking  out  the  wor.ls  "  exclusive  of  costs;"  it  w:i8 
no  longer  necessary  that  the  judgment  iihould  be  for  twenty-five  dol- 
lars, exclusive  of  costs;  but  the  general  term  reversed  this,  on  the 
ground  that  the  judgment  being  for  less  than  twenty-five  dollars, 
exclusive  of  costs,  it  was  not  a  lien  on  real  estate;  and  the  court  say: 
•*'  Whenever  the  proceedings  result  in  the  appointment  of  a  receiver, 
the  title  of  all  his  (the  debtor's)  real  estate  pusses  in  trust  to  that 
ofticer  without  any  assignment  or  other  conveyance  by  the  debtor. 
Sections  2464,  2408.  We  think  it  clear  that  it  was  not  the  intention 
of  the  legislature  to  devote  the  debtor's  property  to  the  payment  of 

judgments  against  him,  unless  they,  by  the  same  statute,  become 
['J     liens  thereon."     If  this  be  sound  (and  the  court  held  it  suSicient 

to  repel  the  argument  arising  from  the  change  made  -in  the  stat- 
ute by  striking  out  the  words  "exclusive  of  costs''),  then,  as  the 
judgment  in  the  present  case  was  not  a  lien  on  Illinois  lands,  the 
ligislalure  did  not  intend  they  shoulil  be  reached  by  supplementary 

proceedings. 
{'*>J  In  any  view  of  the  case,  I  regard  the  order  of   the  county 

judge  as  of  doubtful  validity,  and   therefore   the  court  should 
not  nunish  its  disregard  as  a  contempt.     JiapaJJe  on  Contempts,  §  16. 
Motion  denied,  without  costs. 
Vol.  XL— 2f 
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SMITH,  Respondent,  v.  GRANT,  Appellant. 

City  Court  of  New  Yoek,   General    Term, 
January,  1887. 

§  1294. 

Order —  When  recitals  in,   conclusive —  When  provisions  inserted    in 
order  hy  consent  not  appealable. 

Where  a  motion  to  resettle  order  was  denied  on  the  ground  that  the 
same  was  in  conformity  to  the  decision  made,  and  there  was  no  proof 
that  it  was  not, — Held,  that  there  was  nothing  in  the  order  denying 
the  motion  to  be  resettled  that  could  be  reviewed  on  appeal. 

Provisions  inserted  in  an  order  by  consent  cannot  be  reviewed^oa 
an  appeal  taken  by  the  consenting  party. 

Where  the  defendant  in  an  action  asked  an  adjournment  of  the  trial 
thereof,  and  the  same  was  granted  <n  stringent  terms  and  conditions 
to  which  he  assented, — Held,  that  the  order  could  not  be  reviewed 
on  an  appeal  taken  by. such  defendant. 

Recitals  in  an  order  or  judgment,  though  riot  conclusive,  are  presump- 
tive evidence  of  their  truth,  and  when  uncontradicted  are  conclusive. 

The  fact  that  a  case  is  irregular  on  the  calendar  of  the  court  is  waived 
by  an  application  to  adjourn  the  trial. 

Admissions  or  stipulations  and  consents  given  on  the  hearing  of 
motions,  if  not  reduced  to  writing,  should  as  matter  of  practice,  be 
incorporated  in  the  order  to  be  entered  thereupon,  and  thus  made 
part  of  the  record  for  future  guidance,  in  case  the  propriety  of  the 
order  is  afterwards  called  in  question.  The  judge  who  decides  a 
motion  like  one  trying  a  case,  must  in  the  nature  of  things  either  on 
the  settlement  of  the  order  or  the  case  on  appeal,  determine  what 
occurred  before  him  that  the  record  may  record  the  facts  as  they 
appeared. 

(^Decided  Januarxj,  1887). 

Appeal  from  an  order  granting  motion  that  the 
trial  of  action  be  postponed,  upon  conditions,  and 
from  an  order  denying  a  motion  to  resettle  such 
order. 
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This  action  was  brought  on  May  14,  1886,  against 
the  defendant,  to  recover  $1,600,  for  the  alleged  con- 
version of  certain  property  which  the  defendant 
seized  under  and  by  virtue  of  a  warrant  of  attach- 
ment, issued  to  hira  as  sheriff  of  the  city  and  county 
of  New  York,  for  execution.  Issue  was  joined  or> 
Mny  1,  1886,  and  on  June  1,  a  notice  of  trial  for  June 
7,  was  served,  together  with  a  notice  that  on  June  5, 
a  motion  would  be  made  at  a  special  term  of  the  court 
to  advance  the  cause  on  the  ground  that  the  plaintiff 
was  entitled  to  a  preference.  This  motion  was  argued 
and  granted  on  June  6,  and  the  trial  of  the  cause  set 
down  for  June  9.  On  the  argument  of  the  motion,  the 
defendant  presented  to  the  judge  at  chambers,  an  affi- 
davit, showing  that  a  material  witness  for  the  defend- 
ant could  not  be  found,  and  asked  that  the  cause  be 
set  down  for  some  day  during  the  following  month. 
The  justice  who  heard  the  motion  held  that  he  could 
not  consider  an  application  to  postpone  ;  that  the 
action  being  a  preferred  one,  he  had  no  discretion  but 
to  advance  it,  leaving  it  to  the  trial  term  justice  to  grant 
such  an  adjournment  as  was  proper.  The  cause  first 
appeared  on  the  day  calendar  on  June  15,  and  on  that 
day  the  attorneys  for  the  defendant  appeared  and 
moved  that  the  cause  be  adjourned  until  the  next 
term,  on  the  ground  that  a  material  witness  was  absent 
from  the  city  temi^orarily,  sojourning  in  Boston,  and 
that  without  his  evidence  the  plaintiff  could  not  safely 
proceed  to  trial. 

The  motion  to  postpone  until  the  next  term  was 
denied,  and  the  cause  was  adjourned  for  one  week  by 
the  trial  justice  ;  the  adjournment  being  upon  condi- 
tion that  the  cause  be  tried  on  June  21,  the  adjourned 
day  ;  and  that  examination  of  the  absent  witness  be 
taken  by  an  open  or  closed  commission  at  defendant's 
option,  to  the  issuing  of  which  commission  the  plaint- 
iff was  required  to  consent,  and  that  an  inquest  if 
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taken,  should  be  final.  To  all  these  terms  and  condi- 
tions tlie  parties  assented,  and  the  order  was  entered 
to  that  effect.  The  defendant  claiming  that  the  order 
should  recite  that  a  motion  was  made  to  strike  the 
case  from  the  calendar  on  the  ground  that  no  notice 
of  trial  had  been  served  with  the  order  advancing  it, 
applied  for  a  re-settlement  ;  and  this  motion  to  re-set- 
tle was  denied,  on  the  ground  that  the  order  was  an 
accurate  and  complete  record  of  the  decision.  The 
defendant  thereupon  appealed  from  the  order  direct- 
ing the  postponement,  and  also  from  the  order  denying 
his  motion  to  re-settle  it. 

Cochran  <&  Clark,  for  defendant -appellant. 

David  Leventritt,  for  plain  tiff- respondnnt. 

Having  stipulated  to  accept  the  terms  imposed  by 
the  court,  as  a  condition  of  the  adjournment  obtained, 
the  defendant  will  not  now  be  heard  on  appeal.  It  is 
universally  recognized  that  a  party  is  bound  by  any 
agreement  into  which  his  attorney  enters  relative  to 
tliH  trial  of  a  cause.  Corning  v.  Southland,  B  Ilill,  552  ; 
Gaillard  v.  Smart,  6  Cow.  383  ;  Gorham  v.  Gale,  7  Id. 
739.  And  in  Mark  v.  City  of  Buffalo,  87  N.  Y.  184, 
the  court  of  ajopeals  (p.  188),  pointedly  asserts  that 
doctrine  in  the  following  language  :  "  In  all  that  prop- 
erly relates  to  the  conduct  of  a  trial,  the  attorney 
represents  the  party  and  is  his  authorized  agent.  The 
attorney's  agreement  and  stipulation  within  the 
boundaries  of  the  authority  is  the  agreement  and 
stipulation  of  his  client,  and  binds  the  latter  as  if  he 
himself  had  personally  made  it."  Having  accepted 
the  benefit  of  an  adjournment  of  the  trial  embraced 
in  the  order,  he  cannot  now  appeal  therefrom.  The 
acceptance  of  any  benefit  under  a  judgment  or  order 
constitutes  a  waiver  of  the  right  to  appeal.  McElwain 
V.   Willis,  9  Wend.  548 ;    Lewis  v.  Irving   Fire  Ins. 
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Co.,  15  Abb.  Pr.  140,  note;  Lupton  v.  Jewett,  19 /rf. 
320  ;  Radway  v.  Graham,  4  Id.  468.  And  in  Mat- 
ter of  N.  Y.'c.  ifc  II.  R.  R.  R.  Co.,  GO  N.  Y.  112,  the 
following  language  appears  :  ''  It  is  only  when  a  party 
accepts  some  benefit  under  an  order,  that  he  waives  his 
right  to  appeal  therefrom.''  To  the  same  effect, 
Egbert  v.  O'Connor,  46  N.  Y.  Super.  (14  J.  &  S.)  194 ; 
Taussig  V.  Hart,  33  Id.  (1  J.  &  S.)  157.  Even  by  com- 
pliance with  the  conditions  of  an  order  under  protest, 
the  right  to  appeal  is  defeated.  Dambmann  v.  Schult- 
ing,  6  Hun,  29  ;  People  v.  Rocliester  &  S.  L.  R.  R.  Co., 
16  Id.  188.  Having  by  means  of  the  stipulation 
acquired  an  advantage  which  would  not  otherwise 
have  been  accorded  to  him,  the  appellant  cannot  now 
avoid  the  conditions  imposed.  . . .  McGuire  v.  N.  Y.  C. 
&  H.  R.  R.  R.  Co.,  6  Dahj,  70  ;  Cox  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  63  iV.  Y.  414.  To  reverse  the  order  would 
be  equivalent  to  awarding  to  the  plaintiff  the  benefit 
of  the  order,  which  he  has  enjoyed,  and  to  relieve  him 
of  the  conditions  of  the  stipulations  into  which  he 
entered  in  order  to  secure  those  benefits,  and  without 
which  stipulation  they  would  not  have  been  accorded 
to  him.  This  should  not  be  countenanced.  Rust  v. 
Hauselt,  43  JV.  Y.  Super.  (IIJ.  &  S.)  67i.  And,  more- 
over, the  court  has  nothing  whatsoever  to  do  with  the 
terms  of  the  order,  since  they  were  assented  to  and 
accepted  by  the  appellant  as  a  condition  of  the  ad- 
journment which  he  succeeded  in  obtaining.  Jex  v. 
Jacobs,  7  Abb.  N.  C.  452.  A  justice  present  at  hearing 
and  disposing  of  an  application  is  alone  able  to  say 
what  transpired  thereat.  Tweed  v.  Davis,  1  Hun,  252  ; 
Bohnet  v.  Lithauer,  7  Id.  238. 

McAdam,  C.  J. — The  second  order  refused  to 
resettle  the  order  made  June  15,  on  the  ground  that 
"the  same  was  in  conformity  to  the  decision  made," 
and  there  is  no  proof  that  it  was  not,  so  that  there  is 
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nothing  in  the  second  order  which  can  be  reviewed. 
Kor  can  we  review  the  first  order,  for  the  reasons  : 
(1.)  The  part  granting  an  adjonrnnient  of  the  trial 
mi  til  June  21  was  made  on  the  defendant's  applica- 
tion. It  was,  as  far  as  it  went,  a  det^ision  in  the 
defendant's  favor,  and  as  a  consequence  he  cannot 
coni[)lain  of  it.  (2.)  Tlie  part  imposing  stringent 
terms  and  conditions  on  the  defendant  was  assented 
to  by  tile  defendant,  and  we  cannot  review  provisions 
inserted  in  an  order  by  consent  of  the  appealing  })arty- 

The  order  recites  the  consent  of  the  parties,  and 
the  recital  being  uncontradicted  is  conclusive.  The 
rule  is  that  recitals  in  an  order  or  judgment,  though 
not  conclusive,  are  presumptive  evidence  of  their 
thith  (Struthers  v.  Pearce,  51  iY.  Y.  865  ;  Maples  v. 
Mackey,  89  Id.  146  ;  Ferguson  v.  Crawford,  70  Id.  253  ; 
Porter  v.  Bronson,  29  How.  Pr.  292  ;  Wright  v.  Nos- 
trand,  94  N.  Y.,  at  pp.  44,  45  ;  Barber  v.  Winslow,  12 
Wend.  102  :  Beklen  v.  Meeker,  2  Lans.  473,  aff' d,  47 
iV.  r.  307  ;  Dayton  v.  Johnson,  69  Id.  425).  The  terms 
imposed  were  indeed  stringent,  and  we  might  have 
relieved  against  them  were  it  not  that  the  consent  to 
them  forbids  us  from  interfering.  (3.)  The  case  on 
appeal  does  not  show  that  the  defendant  made  any 
application  to  strike  the  case  from  the  calendar,  or 
that  the  trial  judge  decided  any  such  motion.  Indeed, 
the  order  made  by  him  negatives  the  idea  that  any 
such  motion  was  made.  If  any  such  irregularity 
existed  it  was  therefore  waived  (Macy  v.  Is'elson,  62 
iV^.  Y.  638). 

(4.)  The  printed  case  does  not  show  what  occurred 
on  June  21,  and  we  are  therefore  uninformed  whether 
the  application  to  adjourn  was  renewed,  granted  or 
denied,  or  whether  the  action  was  tried  or  dismissed, 
or  whether  an  inquest  was  taken  or  not,  so  that  we 
cannot  review  on  this  appeal  the  action  of  the  trial 
judge  on  that  day.     In  regard  to  recitals  in  orders,  it 
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may  be  i)roi)er  to  observe  that  admissions  or  stiimla- 
tions  made  and  consents  given  on  the  hearing  of 
motions,  if  not  reduced  to  writing,  should  as  matter 
of  practice  be  incorporated  in  the  order  to  be  entered 
tlierenpon,  and  thus  made  part  of  the  record  for 
future  guidance,  in  case  the  propriety  of  the  order  is 
afterwards  called  in  question.  The  judge  who  decides 
a  motion,  like  one  trying  a  cause,  must  in  the  nature 
of  things,  either  on  the  settlement  of  the  order  or  the 
case  on  appeal,  determine  what  occurred  before  him, 
that  the  record  may  truthfully  represent  the  facts  as 
they  appeared.  For  the  reasons  aforesaid,  the  order 
appealed  from  must  be  affirmed,  with  costs. 

Neiirbas  and  Hyatt,  JJ.,  concurred. 


PRICE,  Appellant,  v.  PRICE,  et  al,  Respondents. 

Supreme     Court,    First    Department,    General 
Term,  Octobku,  1886. 

§§  1599,  1G09,  1615. 
Dower. —  What  property  may  he  set-off  to  widow. 

Under  the  Code  of  Civil  Procedure,  one  of  several  distinct  parcels  of 
land  in  which  a  widow  is  entitled  to  dower,  constituting  one- 
third  of  the  real  property  of  which  dower  is  to  be  admeasured,  may 
be  set-off  in  satisfaction  of  her  entire  claim  for  dower  in  the  several 
parcels  of  property.  [^^  J 

Instance  of  a  case  in  whicli  one  parcel  of  real  property  was  held  to 
have  been  properly  sct-ofi"  to  a  widow  in  satisfaction  of  her  claim  for 
dower  in  sundry  distinct  jMcces  of  proiierty^"] 

At  common  law  the  widow  was  entitled  to  dmver  in  each  separate  and 
distinct  parcels  of  land  whereof  her  husband  was  seized  of  an  est;ito 
of  inheritance  at  anytime  during  the  m;irriagc;j ']  but  this  gcncnd 
right  was  subordinate  to  the  equitable  rights  and  interest  of  other 
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parties  in  the  property,  and  where  it  would  be  inequitable  and  unjust 
to  have  assignefl  dower  to  any  lands  conveyed  by  her  husband  dur- 
ing bis  lifetime  with  warranty,  the  widow's  dower  was  admeasured 
to  her  in  other  property  aflfected  by  no  such  right  or  interest.[^} 
This  view  of  the  law,  however,  has  been  questioned  in  Illinois.^',''] 

Wood  «.  Keyes  (6  Pa^gre,  478),  followed.  [",*J  Schuebley  ».  Schuebley 
(26  iK.  11G);[=',5J  Atkins  v.  Merrill  (39  Id.  62),  distinguished  and 
not  followed. 

(Decided  October  15,  1886.) 

Appeal  from  an  order  denying  a  motion  to  confirm 
the  report  of  a  referee  for  admeasurements  of  dower. 

The  opinion  states  sufficient  facts. 

Oeorge  II.'  Starr  {Starr  &  Hooker,  attorneys),  for 
plaintiff -appellant. 

William  Feet  and  David  Wilcox  {Bristoio,  Peet  <& 
Opdi/7ce,  attorneys),  for  Frank  IM.  Price,  and  others, 
def  endan  ts-respondents. 

Franlc  L.  Hall  {De  Forest  <&  Weeks,  attorneys), 
for  The  Rector,  etc.,  of  St;  John  the  Evangelist's 
Church,  defendants-respondents. 

James  li.  Marmn,  for  Josephine  Little,  defendant- 
respondent. 

Hughes  cfc  NortTirup,  for.  Walter  J.  Price,  defend- 
ant-respondent. 

i  Steplien  Brow7i,  guardian  ad  litem  of  Lillie  M. 
Price,  and  for  the  Glen  Falls  Fire  Ins.  Co.,  defendant- 
respondent. 

De  Witt,  Loekman  &  De  Witt,  for  Mary  A.  Lock- 
man,  defendant-respondent. 

Daniels,  J. — The  plaintiff  has  been  held  entitled 
in  this  action  to  recover  dower  in  the  real  estate  owned. 
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by  Walter  W.  Price  during  the  time  of  her  intermar- 
riage with  him,  and  until  the  entry  of  a  decrewaiiiiul- 
ling  that  marriage.  The  controversy  as  it  was  then 
disposed  of  is  reported  in  33  IJii/i,  76.  Under  that 
decision  an  interlocntory  judgment  was  recovered 
directing  the  plaintiff's  dower  to  be  admeasured  in 
the  real  estate  so  owned  by  her  husband,  who  departed 
this  life  on  June  6,  1876,  and  a  referee  was  appointed 
to  make  such  admeasurement  of  her  dower.  The 
property  in  which  under  this  decision  she  is  entitled 
to  dower  consisted  of  four  separate  and  distinct  par- 
cels of  land.  Two  parcels  are  still  owned  in  severalty 
by  two  of  the  children  of  Walter  W.  Price.  One,  con- 
sisting of  about  fifteen  acres,  was  conveyed  by  tlie^ 
deceased  to  his  son,  the  defendant,  Walter  J.  Price, 
in  July,  1875,  and  that  has  since  been  mortgaged  to- 
the  Glen  Falls  Fire  Insnrance  Comi)any  to  secure  the 
sum  of  $10,000.  This  property  consists  of  about  fif- 
teen acres  of  land  having  no  substantial  rental  value. 
The  deceased  left  a  will  by  which  he  devised  certain 
juvmises,  consisting  of  a  lot  of  land  on  Hammond 
street,  in  the  city  of  New  York,  to  his  son,  Cliarles  G. 
Price.  He  sold  and  conveyed  this  property  to  the  rec- 
tor, church  wardens,  «S:c.,  of  St.  John  the  Evangelist's 
Church.  The  church  acquired  the  title  for  a  valuable 
consideration  without  notice  of  the  plaintiff's  right  to 
dower  therein.  The  testator  also  devised  ro  two  of  his 
sons  as  tenants  in  common,  a  house  and  lot  known  as 
number  4  Vanness  place,  in  the  city  of  New  York, 
which  they  conveyed  to  their  sister,  Mrs.  Ashmead, 
and  she  afterwards  sold  and  conveyed  the  same  prop- 
erty to  Josephine  Little  for  the  consideration  of 
$11,000.  And  she  afterwards  conveyed  it  to  Mr. 
Wedeland.  The  rental  valne  of  this  property  was 
found  by  the  referee  upon  evidence  sustaining  the 
conclusion  to  be  the  sum  of  $776,  after  dcdncting  taxes 
and  water  rents,  and  of  the  Hammond  street  lot  to  be 
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about  the  sum  of  $790,  after  making  the  same  d«^dnc- 
tions.  The  remaining  property  in  which  the  plaintiff 
was  entitled  to  be  endowed  consisted  of  two  adjacent 
pieces  of  land  on  tlie  westerly  side  of  Lake  George, 
•containing  together  about  seven t3'-three  acres,  and  a 
small  island  situated  near  these  premises  in  the  lake. 
This  land  was  divided  only  by  a  road  running  in  a 
northerly  and  southerly  direction,  atid  ui)on  that  por- 
tion of  it,  situated  westerly  of  the  road,  valuable 
buildings  had  been  erected  prior  to  the  decease  of  the 
testator.  This  piece  consisted  of  H3  and  75-100  acres, 
and  the  two  pieces  together,  including  the  island,  pro- 
duced an  annual  rental  varying  from  eight  to  thirteen 
hundred  dollars.  The  dwelling  upon  it  was  designed 
for  a  summer  residence,  and  the  property  had  been 
improved  to  make  it  convenient,  attractive  and  desir- 
able for  such  a  residence. 

But  the  referee  considered  it  to  be  impractical  to 
assign  the  plaintiff  her  dower  in  this  property,  and 
was  of  the  opinion  that  it  should  be  sold  and  her 
■dower  estimated  and  })aid  to  her  out  of  the  proceeds. 
It  is  true  that  no  such  express  direction  was  given  by 
him,  but  that  was  evidently  the  oi)inion  upon  which 
his  final  conclusions  were  founded.  The  court,  upon 
the  motion  to  confirm  his  report,  dis.-ented  from  his 
conclusion  as  to  the  inability  to  assign  the  plaintilfs 
dower  in  his  property,  and  ordered  the  ca^se  to  be 
referred  back  to  the  referee  to  set  off  to  the  plain; iff 
her  dower  in  that  property,  and  the  plaintiff  has 
appealed  from  that  order,  considering  it  to  have  been 
unauthorized  and  not  witliin  the  power  of  the  court  to 
make  it.  And  her  counsel  has  endeavoied  to  sustain 
this  view  in  support  of  the  appeal  under  the  geneial 
statutory  authority,  declaring  that  a  widow  shall  be 
■endowed  in  the  third  part  of  all  the  lands  whereof  her 
husband  was  seized,  of  an  e^<tate  of  inheritance  at 
any  time  during  the  marriage  (2  Ji.  S.  [6th  ed.J  1121, 
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[']     §  1),  and    tlie   common  luw  rule  maintaining  lier 
right  to  dower  in  each  separate  and  distinct  parcel 
of  such  lands. 

}       But  it  was  considered  by  the  chancellor  in  Wood 
■jo.    Keyes  (6  Paige,  478),   that  this   general  direction 
should  be  subordinated  to  the  equitable  rights  and 
[*]     interests  of  other  parties  in  the  property.     And 
where  it  would  be  inequitable  and  unjust  toassign 
dower  in  the  lands  conveyed  by  her  husband  during 
his  lifetime  with  warranty,  that  her  dower  should  be 
admeasured  to  her  in  other  property  affected   by  no 
sucli  rights  or  interests.     The  authority  of  the  court 
to  make  this  decision  has  been  drawn  in  question 
{']     in  support  of  the  appeal,  and  the  case  of  Scheub- 
le}'  y.  Sclieubley  (26  ///.  116),  decided  under  a  like 
statutory  provision,  has  been  relied  upon  as  support- 
ing this  objection.     And  it  is  true  that  the  court  there 
announced  and  acted  upon  the  common  law  principle, 
which    was   held    to   be  consistent  with  the  statute, 
that    the  widow  was  entitled  to  be  endowed  in  each 
separate  parcel  of  land  which  had  been  owned  by  her 
hu;sband  during  the  period  of  the  marriage.     And 
[']     the  case  of  Atkins  v.  Merrill  (39  III  62),  followed 
this  authority.     J^ut   these   cases   require  no  de- 
[*]     pnrture   to  be  made  from  the  doctrine  of  that  of 
Wood  ».  Keyes,  for  the  reason  that  the  provisions 
of  the  Code  of  Civil  Procedure  concerning  the  admeas- 
urement of  dower,   have  not  only  followed  but  have 
enlarged  the   effect  of    this  authority.     For  by  sub- 
division 1  of  section  1009,  it  has  been  in  the  most 
[*]     general  manner  directed  that  the  referee,  or  com- 
missioners, must,  if  it  is  i>racticable,  and  in  their 
opinion  for  the  best  interests  of  all  the  parties  con- 
cerned, admeasure  and  lay  off  as  the  dower  of  the 
plaintiff  a  "distinct  parcel,"  constituting  one-third  of 
the  real  property  of  which  dower  is  to  be  admeasured. 
And  if  that  is  not  prnoticnhle,  or  for  the  best  interests 
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of  nil  parries  concerned,  then  that  fact  is  to  be  reported 
to  the  court. 

This  phraseology,  empowering  the  referee  or  the 
commissioners  to  set  apart  a  distinct  parcel  of  land  for 
the  dower  of  the  plaintiff,  was  not  contained  in  the 
provisions  of  the  Revised  Statutes  concerning  this 
subject.  There  the  direction  was  that  the  commis- 
sioners should  "admeasure  and  lay  off  as  speedily  as 
possible  the  one-third  part  of  the  lands  or  premises- 
embraced  in  the  order"  (3  H.  S.  [6th  ed.]  777,  §  13  ; 
o78,  ^5).  And  this  additional  direction  empowering 
the  referee  or  commissioners  to  admeasure  and  lay  oJSf 
"a  distinct  parcel "  of  the  lands  must  have  been 
designed  to  enhirge  the  authorit}"  of  the  court  over 
this  subject,  and  it  has  been  employed  by  way  of  con- 
trast to  other  i)arcels  or  portions  of  the  real  estate  of 
the  deceased  husband. 

This  significance  of  the  phraseology  is  not  only 
indicated  by  '.he  language  itself,  l)ut  by  the  manner  in 
which  it  has  been  employed  in  section  151)9  of  the 
Code  of  Civil  Procedure,  where,  a  distinct  parcel  is^ 
distinguished  from  other  real  estate  of  which  the  hus- 
band may  have  died  siezed  or  alienated  by  one  con- 
veyance to  one  or  more  other  persons. 

Tiiat  the  employment  of  these  terms  was  designed 
and  intended  to  have  their  appropriate  office  and  effect 
in  the  proceedings  further  appears  froru  sections  1610 
and  1613  of  the  Code.  For  care  has  been  taken  where 
that  can  be  done,  and  the  rights  and  interests  of  other 
parlies  shall  be  promoted  thereby,  to  restrict  the 
]:)roperty  to  be  set  off  as  the  dower  of  the  widow,  to  a 
distnnt  parcel  of  that  in  which  she  may  be  entitled 
to  be  endowed. 

It  has  been  urged  that  this  construction  should  be 
limited  to  the  chiss  of  cases  in  which  the  widow  indi- 
cated lier  willingness  to  receive  a  gross  sum  in  satis- 
faction and    discharge  of  her  right   of  dower.     And 
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where  she  may  consent  to  receive  that  sum  in  the  man- 
ner i)rovicle(l  for  by  the  statute,  it  has  been  further 
<lirected  by  section  1319  that  a  reference  shall  be 
ordered  to  ascertain  whether  a  distinct  parcel  of  the 
property  can  be  so  udmeasured  and  laid  off  without 
material  injury  to  the  interests  of  the  parties,  and  if  it 
cannot,  that  then  a  sale  shall  be  made,  out  of  the  pro- 
ceeds of  which  such  a  sum  of  money  shall  be  paid  to 
her.  The  next  section  has  further  provided,  where 
the  widow  may  consent  to  receive  the  same,  for  the 
appropriation  to  her  of  a  distinct  parcel  of  vacant  or 
unimjjroved  lots,  to  be  owned  by  her  in  severalty  and 
fee  simple  for  and  as  her  dower.  These  sections  are 
substitutes  for  the  enactments  contained  in  chapter 
717  of  the  Laws  of  1870,  and  in  no  manner  affect  or 
abridge  the  authority  provided  by  the  preceding  sec- 
tions for  setting  off  to  the  widow  a  distinct  j)arcel  of 
real  estate  But  they  specially  provide  for  a  class  of 
cases  not  enumerated  in  those  sections,  and  they  in  no 
manner  enlarge  or  extend,  in  the  use  which  they  have 
made  of  it,  this  phraseology  which  has  been  inserted 
and  repeated  in  these  sections  of  the  Code  ;  but  when- 
ever this  language  has  been  employed,  the  same  sig- 
nificance is  required  to  be  given  to  it.  What  is  a  dis- 
tinct parcel  of  the  property  in  one  case  is  no  more  nor 
less  than  a  distinct  parcel  in  the  other,  and  the  phras- 
eology must  have  been  designed  and  intended  to  have 
the  same  significance  and  effect  wherever  it  has 
[']  been  employed  in  this  part  of  the  Code.  And 
that  was  to  confer  upon  the  court  in  all  cases  the 
power  to  set  off  as  the  dower  of  the  widow,  a -separate 
and  distinct  parcel  of  the  real  estate.  That  has  been 
positively  required  to  be  done  where  it  can  be,  and  at 
the  same  time  will  be  for  the  best  interests  of  all  the 

parties  concerned. 
£•]  And  the  referee  has  concluded  from  the  evi- 

dence produced  before  him,  that  it  was  for  the 
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best  interests  of  all  the  jiarties  concerned  that  tlie 
dower  should  be  secured  to  the  plaintiff  out  of  the 
property  situated  upon  the  westerly  side  of  Lake 
George.  And  in  this  conclusion  he  is  sustained  by 
the  manifest  injustice  of  directing  dower  to  be  appor- 
tioned to  the  x^laintiff  out  of  the  houses  and  lots  on 
Hammond  street  and  Vanness  place,  in  the  city  of 
New  York.  That  property  has  passed  into  the  hands 
of  purchasers,  for  value,  wiihout  notice  of  the  x>laint- 
iff's  rights,  and  to  assign  her  dower  in  those  lots, 
would  necessaiily  entitle  their  owners  to  reimburse- 
ment for  the  amounts  j)aid  from  the  estate  of  the  tes- 
tator or  under  the  covenants  of  warranty  contained  in 
the  deeds  conveying  this  property,  and  that  should 
not  unnecessarily  be  done.  The  lands  conveyed  to 
AValter  J.  Price,  and  situated  between  what  is  known 
as  the  Bolton  road  and  the  westerly  bounds  of  Lake 
George,  are  in  no  manner  adapted  to  the  plaintiff's  use 
or  enjoyment  as  her  dower,  for  no  income  can  be 
derived  from  that  which  would  aft'oid  her  any  remun- 
eration whatever,  for  her  claim.  And  in  this  state  of 
the  property,  the  seventy-three  acres  upon  which  the 
buildings  were  erected  by  the  testator  in  his  life-time, 
and  still  owned  by  his  devisee,  seem  to  be  all  that  can 
justly  be  appropriated  to  the  satisfaction  of  the  plaint- 
iff's right  of  dower. 

The  referee  concluded  that  this  property  could  not; 
be  so  divided  as  to  set  any  portion  of  it  off  to  the 
widow  in  satisfaction  of  her  entire  claim  for  dower  in 
these  four  parcels  of  property.  But  the  evidence 
taken  by  him,  very  decidedly  preponderates  in  sup- 
port of  the  view  adopted  at  the  special  term,  when  the 
order  was  made,  from  which  the  appeal  has  been 
taken,  and  that  is  that  this  property  can  well  be 
divided  upon  an  easterly  and  westerly  line,  setting  off 
to  the  plaintiff  that  portion  containing  the  buildings 
standing  upon  it  and  so  much  of  the  land  as  would 
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yield  to  her  at  least  oue-third  of  the  rental  value  of  all 
this  property.  Three  witnesses,  whose  knowledge  of 
the  property  sustain  their  opinion,  have  expressed 
their  views  to  the  effect  that  the  land  can  be  so  divided, 
and  its  locality,  extent,  condition,  value  and  rental 
seem  to  sustain  that  view.  The  evidence  opposed  to  it 
was  very  slight  and  inconclusive,  and  failed  against 
the  other  testimony  upon  the  hearing  to  sustain  the 
conclusion  adopted  by  the  referee.  As  the  interests  of 
the  parties  were  proved  and  found  by  the  referee,  and 
to  which  no  exception  has  been  taken  by  either  of 
them,  and  the  evidence  was  presented  concerning  the 
ability  to  make  this  division  of  the  land,  the  order 
made  at  the  hearing  was  a  proper  one  and  it  should  be 
aflBrmed,  with  costs  and  disbursements  to  abide  the 
event  of  the  action. 

Bkady,  J.,  concurred. 


RISLEY  V.   RICE  and  Another. 

Supreme    Court,  Fourth    Department,    Ontario 
County,  Special  Term,  August,  1886. 

§§  1496,  1497,  1625,  1631. 

Ejectment —  What  to  he  paid  hy  defeated  party  on  application  for  nev/ 

trial. 

Upon  an  application  for  a  new  trial  in  an  action  of  ejectment,  after 
final  judgment  upon  the  trial  of  an  issue  of  fact,  the  party  seeking  a 
new  trial  is  required  to  pay  all  costs  and  damages  other  than  for  rent 
and  profits,  or  for  use  and  occupation  awarded  to  his  adversary , 
where  the  damages  awarded  include  what  wjis  technically  known  at 
common  law  as  mestie  profits^  such  party  is  not  required  to  pay  tucni 
as  a  condition  of  obtaining  new  trial. 

{Decided  August  3,  1886.) 
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Motion  by  defendants  for  new  trial  in  action  of 
ejectment  after  judgment  in  favor  of  plaintiff  upon 
the  trial  of  an  issue  of  fact,  under  section  1525  of  the 
Code  of  Civil  Procedure,* 

The  opinion  states  the  facts. 

*  There  are  three  cases  in  which  a  new  trial  will  be  ordered  in  an 
miction  of  ejectment: 

First — Where  a  final  judgment  was  rendered  upon  the  trial  of  au 
issue  of  fact.  In  this  case,  the  court  "  at  any  time  within  three  years 
after  such  a  judgment  is  rendered,  and  the  judgment-roll  is  filed  upon 
application  of  the  party  against  whom  it  was  rendered,  his  heir,  devisee 
or  assignee,  and  upon  payment  of  all  costs  and  all  damages  other  than 
for  rents  and  profits,  or  for  use  and  occupation  awarded  thereby  to  the 
adverse  party,  must  make  an  order  vacating  the  judgment  and  granting 
-a  new  trial  in  the  action"  (Code  Civ.  Pro.  §§  1524,  1525).  This  order 
may  be  made  before  judgment  is  perfected,  and  may  be  to  the  effect 
that  when  the  judgment  is  perfected,  it  be  thereupon  vacated  and  a  new 
trial  granted  without  further  order  of  the  court  (Post  v.  Moran,  1  N.  Y. 
€iv.  Pro.  222 ;  Cook  v.  Passage,  4  How.  Pr.  360).  Under  the  provis- 
ions of  the  Revised  Statutes  which  were  superseded  by  the  Code  of 
Civil  Procedure,  a  new  trial  could  be  granted  within  three  years  after 
judgment  was  rendered  (2  R.  S.  309,  §  37).  The  Code  of  Civil  Pro- 
cedure was  not  intended  to  change  the  practice  as  to  when  such  orders 
might  be  made,  but  to  fix  with  greater  certainty  the  exact  date  from 
which  the  absolute  right  to  a  new  trial  runs ;  and  not  to  exclude  the 
defeated  party  from  the  advantages  of  anticipating  the  entry  of  judg- 
ment, retaining  possession  of  disputed  premises  and  preventing  the  is.sue 
of  an  execution  to  enforce  the  judgment  (Postv.  Moran,  supra). 

One  new  trial  may  be  granted  in  such  a  case  on  payment  of  costs, 
etc.,  without  showing  any  cause  whatever  (Harris  v.  White,  54  How. 
Pr.  113).  The  right  of  the  plaintiflF  thereto  is  absolute  {Ih.  ;  Evans  v. 
Millard,  16  N.  T.  Svper.  Ct.  619).  And  an  order  granting  a  new  trial 
is  not  appealable  to  the  court  of  appeals  (Evans  ».  Millard,  supra). 

The  defendant  in  an  action  of  ejectment  is  not  deprived  of  his  right 
to  a  new  trial  under  the  statute,  by  the  fact  that  all  his  interest  in  the 
land  in  question  was  sold  to  the  plaintiflF  under  the  execution  for  costs, 
issued  upon  the  judgment  recovered  in  such  action,  and  that  the  plaint- 
ifl[  had  received  a  sheriffs  deed  therefor  (Phyfe  v.  Masterson,  45  K  T. 
Super.  Ct.  [13  J.  &S.\  388). 

Second — Where  a  new  trial  has  been  ordered  in  a  case  in  which 
judgment  was  rendered  after  a  trial  of  an  issue  of  fact,  "  the  court 
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//.  3J.  Fields  for  defendant  and  motion. 
A.  W.  Gardner,  for  plaintiff,  opposed. 

Angle,  J. — The  only  question  on  this  motion  is, 
■whether,  in  addition  to  costs,  the  defendants  must  pay 
the  judgment  for  $72  recovered  against  the  defend- 
ant, Rice. 

Under  section  1525,  Code  Civ.  Pro.,  the  defendant 
is  required  to  pay,  in  addition  to  costs,  "  all  damages 

U|M)ii  like  uppiiuiiUun  inadu  witltin  two  yuara  after  the  second  final  judg- 
ni(MJt  wus  renderi'd,  and  the  judfj^mcat-ioll  is  filed,  may  inake  an  order 
vacating  the  second  judgment  and  granting  anew  trial  upon  like  terms, 
if  it  ia  satisfied  that  justice  will  be  promoteil,  and  the  rights  of  the 
parties  nlore  satisfactorily  ascertained  and  established"  {Code  Civ.  Pro. 
§  13*5.) 

This  second  new  trial  is  discfetionary  with  the  court,  and  it  must 
lind  that  substantial  justice  requiro»  a  new  trial  (Phyfe-«.  Mastcrson, 
45  .v.  r.  Super.  Ct.  [13  J.  &  s.]  aas). 

After  a;  second  new  trial  has  been  graate*!,  no  otlter  iww  trial  can  I  q 
grautwl  undur  the  statute  {Code  Civ.  Pro.  §  1525,  and  see  Bellinger  •. 
Martindale.  8  Jlow.  Pr.  113;  Bright  r.  Milbrank,  9  IJosw..  672). 

Jt  seems,  however,  that  the  granting  of  two  new  trials  under  the 
«tatut«i  will  not  prevent  the  reversal  of  the  judgment  for  errors  occur- 
iri«g  uu  tlie  tri-d,  and  that  nww  ti-ia!s  granted  for  such  errors  do  not 
<(Muit  as  a  part  of  tljone  authnrixed  to  be  gmnttMl  under  the  statute 
(  Vide  Stdgwiek  &  Wiiit  oh  Uie  Trial  of  TitU  to  Land,  %  577,  596). 

Where  tiijal  judgment  is  rendered  for  the  plaintitf  in  an  action  to 
recover  real  property  oiherwise  than  upon  the  trial  of  an  issue  of  fa^ct, 
tht?  court  within  five  years  after  the  judgment-roll  is  file<l  upon  appli- 
cutionof  the  defendant,  his  heir,  devisee  or  assignee,  ami  upon  the 
{U^'UiLMii  of  all  costti  and  dumageH  awarded  to  tlie  plaintitf,  must  make 
an  ordw  vacating  any  judgment  and  granting  a  new  trial  if  it  is  satis- 
fU-d  that  justice  will  be  tlioreby  promoted,  and  the  rights  of  the  parties 
imre  jMitisfaotorily  ascertained  and  established,  but  not  otherwise  {Code 
Cic.  l*i-o.  §  1526). 

KxcKPTioM. — The  provisions  of  the  Code  authorizing  the  granting  of 
«  new  trial  iu  an  notion  of  ejectment,  are  not  applicjible  where  the 
action,  is  founded  upim.  (he  allegation  of  rent  i«  arrears,  ©r  whore  the 
summons  in  an  action  is  served  pursuant  toan  order  directing  substitu- 
ted service  thereof  {Code  Civ.  Pro.  §  1528), 
XI. -24 
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Other  than  for  rents  and  profits  or  for  use  and  occupa- 
tion awarded  "  by  tlie  jury.  An  action  of  ejectment 
is  an  action  to  recover  the  immediate  possession  of 
real  property  {Code^  §  3343,  sub.  20),  and  in  such  action 
plaintiff  may  demand  in  his  complaint,  and  in  a  proper 
case  recover  damages  for  withholding  the  property 
(§  1496) ;  these  damages  include  rents  and  profits,  or 
the  value  of  the  use  and  occupation  when  either  can 
be  legally  recovered  by  the  plaintiff  (§  1497)  ;  and  th& 
])laint!ff  is  entitled  to  recover  as  damages,  the  rents 
and  profits,  or  the  value  of  the  use  and  occupation  of 
the  propei-ty  for  a  term  not  exceeding  six  years  (§ 
1531).  Under  the  above  provisions  damages  for 
detention  now  include  the  rents  and  profits  or  value  of 
the  use  and  occupation,  and  the  former  rule  as  held  in 
Larned  v.  Hudson  (57  N.  Y.  151),  has  been  changed. 
De  Li.sle  v.  Hunt  (36  JIuii,  620) ;  see,  also,  Wallace  v, 
Berdell  (8  N.  Y.  Civ.  Pro.  363). 

The  complaint  here  alleges  among  other  things,  that 
defendants  are  in  the  wrongful  possession  of  the  prem- 
ises, and  wiongfuUy  claim  possession  thereof,  and, 
although  plaintiff  has  demanded  possession,  the 
defendants  have  refused,  and  still  do  refuse,  to  deliver 
the  premises  and  the  possession  to  jjl^^iiififf*  ^^^^ 
wiongfully  withhold  I  he  same  from  her  to  her  damage 
$200,  wherefore  she  demands  judgment  for  the  posses- 
sion of  said  premises  and  for  $200,  the  plaintiff's  dam- 
ages, by  the  withholding  tlie  said  premises  by  the 
defendant  and  use  of  the  same  ;  and  plaintiff  has  judg- 
ment that  she  "recover  of  the  defendant,  Eli  Rice,  the 
sum  of  $72  for  the  wrongful  detention  and  with- 
hi)lding  of  said  leal  estate  from  her."  Under 
the  above  authorities  the  damages  asked  for,  and 
adjudged,  included  t,he  rents  and  profits,  or  the  value 
of  the  use  and  occupation  (if  any  was  proven),  being 
what  at   common  law  was  known   by   the   technical 
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name  of  mesne  profits,*  and  that  the  damages  awarded 
iu  this  case  were,  in  fact,  for  rents  and  i)n)fits,  or  user 
and  occupation  is  quite  clear  from  the  affidavits  and 
printed  case ;  defendants,  therefore,  need  not  pay 
them  as  a  condition  for  a  new  trial. 
Motion  granted  without  costs. 


ANSONIA  BRASS   &   COPPER  CO.,   Appellant, 

V.  CONNER,  ET  AL.,  AS  Executors,  etc., 

Respondents. 

Court  of  Appeals,  November,  1886. 

§  1366. 

Execution — Effect  of  ttay  on  time  to  return. 

An  order  made  by  a  court  of  competent  jurisdiction  staying  the  sheriff 
from  any  interference  under  an  execution  with  the  property  of  a  judg- 
ment debtor,  suspends  during  its  continuance  the  running  of  the 
statutory  term  of  sixty  days  given  to  the  sheriff  for  executing  the 
process.  [*,',*] 

The  limit'ition  upon  the  right  of  a  sheriff  to  hold  an  execution  issued 
to  him  is  for  the  benefit  both  of  the  sheriff  and  of  the  judgment 
creditor,  and  intended  to  fix  the  time  beyond  which  in  the  usual  and 
regular  process  of  payment,  the  creditor's  right  to  paj'ment  shall  not 
be  postponed ;[']  but  this  does  not  affect  the  right  of  any  party  inter- 
ested to  stay  the  enforcement  of  an  execution  for  sufficient  cause  ;[*] 
the  sufficiency  of  the-  cause  must  be  determined  by  the  tribunal  to 
which  an  application  for  a  stay  has  been  made,  and  where  it  has  been 
adjudged  that  sufficient  cause  exists,  its  order  providing  that  it  has 
jurisdiction  of  the  matter  and  the  parties,  is  obligatory  upon  them 
and  must  be  obeyed.  [*] 

•  The  common  law  and  statutory  rules  as  to  the  recovery  of  megn* 
profits  in  action  of  ejectment  are  stated  in  Wallace  v.  Berdell,  ^  N.  T. 
Civ.  Pro.  863. 
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It  aeems  that  the  fact  that  a  plaintiff  \xm  directed  that  an  exccuXioa 
issued  by  him  should  not  be  returned,  or  that  the  sheriff  has  procured 
it  to  be  stayed  by  order  of  the  court,  are  lawful  defenses  in  an  action 
against  the  sheriff  for  not  returning  execution.  [*] 

Weljle  B.  Conner  (G9  N.  T.  546),  followed. [*!  Paige  v.  Willett  (38  N.  T. 
28)  ;[5J  People  v.  Carnley  (3  Abb.  Pr.  210),  [«]  cited  and  approved. 

A  judgment  debtor  whose  property  has  been  taken  by  a  rfieriff 
under  execution  remains  its  general  owner,  subject  only  to  the 
special  property  acquired  by  the  sheriff,  by  reason  of  his  levy  and 
his  right  to  dispose  of  so  much  thereof  by  sale,  as  may  be  required  to 
satisfy  the  execution  ;  the  residue  of  the  property  remaining  unsold, 
after  satisfaction  of  the  judgment,  reverts  to  the  debtor  by  virtue  of 
hJiS,  ownersliip,  but  while  still  in  the  hands  of  the  sherijl,  it  is  liable 
to  attachment  and  lovy  ou  behalf  of  other  ereditors,^  and  the  result- 
ing interest  in  the  surplus  constitutes  property  in  the  debtor  subject 
to  be  reached  by  the  creditors  generally,  under  the  bankrupt  law.  ['] 

The  power  of  an  United  States  District  Court  in  bankruptcy  to  restrain 
interference  with  the  pro[}erty  of  a  person  adjudged  by  it  to  be  a 
bankrupt,  is  not  only  a  necessary  incident  of  the  power  conferred  upon 
such  courts  to  collect  and  marshal  the  bankrupt's  assets,  and  ascer- 
tain and  liquidate  the  liens  and  other  specific  claims  thereon,  [">]  but 
is  also  an  e.\press  power  conferred  upon  thecn  by  section  5106  of  the 
Revised  Statutes  of  the  United  States.  ["J 

The  Ansonia  Brass  &  Copper  Company  v.  Conner  (6  N.  Y.  Civ.  Pro. 
173),  umruied.['='J 

i^Deciiied  November,  1886.) 

Appeal  from  judgment  of  the  INTew  York  court  of 
cammqn  pleas  aifirraing  judgmeut  of  the  general  term 
of  the  city  court  of  New  York,  affirming  judgment 
of  its  trial  term  in  favor  of  the  defendant. 

Reported  below  (6  N.  Y.  Civ.  Pro.  173). 

November  32,  X875,  the  appellaut  recovered  a  judg- 
mant  for  $9,594.34,  in  the  supreme  court,  against  one 
Charles  Gr.  Wilson,  and  on  the  same  day  issued  exec- 
ution thereon  to  the  sheriff  of  the  city  and  county  of 
INew  York,  who,  on  the  same  day,  levied  upon  and 
tpolj;  into  his  custody  property  of  said  Charles  G. 
Wilson. 
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On  November  27,  1875,  Wilson  tiled  a  petition  in 
voluntary  Ixinkraptcy,  in  the  United  States  district 
court,  for  the  southern  district  of  New  York,  and 
upon  an  affidavit  alleging  that  plaintiflTs  judgment 
was  fraudulent  and  showing  the  issuing  of  plaintiffs 
execution,  and  the  levy,  and  that  the  threatened 
sheriffs  sale  would  work  great  prejudice  to  the  other 
creditors,  and  that  the  plaintiff  was  trying  to  obtain 
an  undue  pi-eference,  procured  an  injunction  order 
which  was  served  by  him  on  the  phiintiff  herein, 
and  on  the  sheriff,  restraining  them  and  each  of  them 
and  their  agents,  emplo3'ees,  etc.,  "from  interfering 
in  any  way  with  the  said  property  of  said  Charles  D. 
AVilson,  a  bankrupt,  and  fi*ora  any  interference  there- 
with until  further  order  of  the  court."  This  order 
was  vacated  upon  motion  of  plaintiff  herein  after 
argument,  December  14,  1875,  and  a  copy  of  the  order 
vacating  it  served  upon  the  sheriff,  who  on  December 
17,  sold  all  the  proi)erty  upon  which  he  had  levied, 
and  realized  the  sum  of  $480.81.  A  dispute  arose 
between  the  deputy-sheriff  who  made  the  sale  and  the 
plaintiff,  respecting  the  amount  of  the  officer's  compen- 
sation ;  and  the  sheriff  having  failed  to  make  a  return 
of  the  writ,  the  plaintiff  on  January  27,  1886,  brought 
this  action  for  failure  to  return  the  execution,  alleg- 
ing that  more  than  sixty  days  had  elapsed  since 
the  issuing  of  the  same,  and  demanding  judgment 
for  $2,000.  On  April  4,  1886,  after  issue  joined 
herein,  the  sheriff  paid  the  plaintiff  the  sum  of 
$387.15,  and  made  a  return  of  the  execution  to  the 
effect  that  he  had  made  thereon  $387.16.  This  action 
has  been  four  times  tried.  On  the  first  trial  the 
plaintiff  recovered  six  cents  damages,  the  defend- 
ant entered  judgment  for  costs  ;  and  the  judgment 
was  reversed  on  appeal  by  the  geueral  term  of  the 
marine  court,  without  opinion.  On  the  second  trial 
plaintiff  had  judgment  for  $80.83,  with  costs  ;  and  the 
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general  terra  of  the  court  of  common  pleas  reversed 
it  on  the  ground  that  the  plaintiff  had  proven  no 
judgment  on  which  to  found  an  action.  Vide  Ansonia 
Brass  &  Copper  Co.  v.  Conner,  62  How/  Pr.  272.  On 
the  third  trial  plaintiff  had  judgment  for  $80.79,  with 
costs  ;  and  the  general  term  of  the  court  of  common 
pleas  reversed  the  judgment  and  granted  a  new  trial. 
See  opinions  reported,  3  N.  Y.  Cio.  Pro.  88.  On  the 
last  trial  the  plaintiff's  complaint  was  dismissed,  and 
die  judgment  entered  in  favor  of  the  defendants, 
wliich  was  affirmed  bj'^  the  general  term  of  the  New 
York  court  of  common  pleas  (Opinion  reported,  6  N. 
Y.  Cio.  Pro.  174),  and  this  appeal  was  taken  from  the 
judgment  of  affirmance  thereupon  entered,  leave  to 
do  so  having  been  granted  by  the  court  of  common 
pleas. 

The  above  are  all  the  facts  material  to  the  questions 
considered  in  the  opinion  here  reported.  Other  facts 
and  grounds  on  which  the  appeal  was  based,  not 
material  to  these  questions,  are  not  here  stated. 

Marshall  P.  Stafford,  for  plaintiff-appellant. 

It  was  an  imperative  statutory  requirement,  that 
the  execution  should  be  returned  within  sixty  days 
after  its  receipt  by  the  sheriff.  The  execution  was 
issued  in  1875.  By  section  290  of  the  Code  of  Procedure, 
then  in  force,  it  is  provided  that  "  the  execution  shall 
be  returnable  within  sixty  days  after  its  receipt  by 
the  officer."  Following  this  statutory  provision,  the 
execution  itself  commanded  the  sheriff  to  return  it 
"within  sixty  days  after  its  receipt."  .  .  .  The 
time  for  returning  an  execution  having  been  fixed  by 
statute,  no  court  had  any  power  to  enlarge  that  time. 
Jackson  v.  Wiseburn,  5  Wend.  139 ;  Caldwell  v. 
Mayor,  9  Paige  ,  574  ;  Bank  of  Monroe  v.  Widner,  11 
Id.' 529',  Wait  v.  Van  Allen,  22  iV.  T.  321  ;  Salles  ?;. 
Butler,  27  Jd.  639  ;  Humphreys  r.  Chamberlain,  11  Id, 


CIVIL    PROCEDURE    REPORTS.  375 

Ansonia  Brass  &  Copper  Co.  v.  Conner. 

"275.  The  statutory  provision  lixinj^.  the  time  at  which 
an  execution  must  be  returned,  is  solely  for  the  bene- 
fit of  the  party  who  issues  the  execution,  and  the 
absolute  ri^ht  thus  given  him  cannot  be  taken  from 
him  without  his  consent.  The  execution  itself,  and 
everything  done  under  it,  is  for  the  exclusive  benefit 
of  the  party  in  whose  behalf  it  is  issued.  It  is  the 
weapon  devised  solely  to  aid  the  successful  party  to  a 
litigation  in  enforcing  the  judgment  he  obtains.  Root 
V.  Wagner,  30  iY.  Y.  17 ;  Hathaway  v.  Howell,  54  M. 
109  ;  Nelson  v.  Kerr,  69  Jd.  225 ;  Hotchkiss  v. 
McVickar,  12  Johns.  407.  For  this  reason,  the  party 
who  issued  the  execution  has  general  control  over  it, 
and  the  right  to  direct  the  sheriff  as  to  proceedings 
under  it.  Root  v.  Wagner,  30  iV.  Y.  17  ;  Walters  v. 
Sykes,  22  Wend.  66  ;  Smith  v.  Erwin,  77  N.  Y.  466. 
After  the  time  fixed  by  law  for  its  return,  an  execu- 
tion is  functus  oj^cio,  and  the  sheriff  can  thereafter 
do  nothing  by  virtue  of  its  continued  possession. 
Van  Rensselaer  v.  Kidd.  6  N.  Y.  333  ;  Vail  v.  Lewis, 
4  Johns.  450 ;  Sherman  o.  Boyce,  15  Id.  443  ;  Devoe  v. 
Elliot,  2  Caines,  244.  No  new  levy  can  be  made  after 
the  return  day,  and  possession  of  the  execution  by  the 
sheriff  is  not  necessary  for  any  other  purpose.  He 
can  sell  property  previous!}'  levied  upon  and  dis- 
charge all  his  duties  and  obligations  springing  there- 
from, as  well  without  as  with  possession  of  the  execu- 
tion, and  after  he  has  made  a  return.  Devoe  v.  Elliot, 
2  Caines,  244;  Hathaway  o.  Howell,  64  N.  Y.  114; 
Hotchkiss  V.  McVickar,  12  Johns.  407;  Freeman  on 
Executions,  §  106.  .  .  .  The  party  against  whom 
an  execution  is  issued  cannot  extend  the  time  for  its 
return.  Even  if  he  requests  the  sheriff  to  retain  it 
beyond  the  return  day,  agreed  that  it  may  thereafter 
be  enforced  and  receives  a  benefit  under  such  agree- 
ment, he  cannot  be  held  under  such  agreement,  the 
process  \s  si\\\  functus  officio  after  the  return  day,  and 
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the  sheriff  cannot  tliereaffer  do  anything  bj^  virtue  oT 
its   possession.     Sherman   v.    Boj^ce,    15   Johns.   42G  ; 
Bigelovv  -y.  Provost,  5  ffill,  566.     The  party  who  issues, 
the  execution   may  extend  the  time  for  its  return,  and 
such  extension   will  be  a  legal  warrant  to  sheriff  for 
retaining  it  and  acting  upon  it  after  the  return  day. 
Humphrey  v.  Hathorn,  24  Barb.  278.     .     .     .     Federal 
courts  have  "no  p<jwer  to  extend  the  time  ftxed  by  a 
State  statute  for  an  ofiicer  of  the  State  court  to  return 
a  process  issued  to  him  by  a  State  court  in  an  action 
tried  therein.     .     .     .     The  jurisdiction  of  the  federal 
courts  is  strictly  defined  and  limited  bj'^  the  Constitu- 
tion of   the  United  States,  art.  3,  §  2.    Neither  this 
i:)rovision  nor  any  law  xwssed  by  Congress,  in  pursu- 
ance  thereof,   gives   to   any   federal   court   power  to 
interfere  in  any  way  with  the  enforcement  of  a  judg- 
ment of  a  State  court,  or  with  the  obligations  of  an 
officer  of  that  court  in  the  discharge  of  his  duties  on 
its  process,  much  less  to  disregard  an  imperative  pro-, 
vision  of  a  State  statute  i)rescribing  the  duties  of  such 
officer  under  such  process.     The  claim  of  such  power 
would  bo  at  war  with  the  fundnmenral  principles  that 
distinguish  the  functions  and  jurisdictions  of  the  fed- 
eral courts,  from   those  of  the  State  courts,  as  well  as^ 
with  those  that  govern  courts  of   the  same  State  in 
their  relations  to  each  other.    Mead  v.  Merritt,  2  Paige^ 
404  ;  Peck  v.  Jenness,  7  How.  {U.  S.)  624,  625  ;  Ran- 
dall V.  Howard,  2  Black.  589  ;  The  Robert  Fulton,  1 
Paine,   625;   Youley  v.  Lavender,  21    WalL  {U.  S.), 
276  ;  Williams  v.  Benedict,  8  How.  {U.  S.)  107.    .    .    . 
A  court  cannot  accomplish  by  indirect   means   that 
which  it  has  no  power  to  do  directly.     Caldwell  v. 
Mayor,  9  Paige,  575 ;  Bank  of  Monroe  v.  Widner,  11 
Jd.  532  ;  Wait  v.  Van  Allen,  22  N.  T.  321  ;  Salles  v, 
Butler,  27  Id.  639;  Humphreys  v.  Chamberlin,  11  Id, 
275  ;  Bryant  v.  Bryant,  4  Abb.  N.  S.  138  ;  Laveile  t, 
Skeliy,  24  Hun,  642.     A.n  execution  and  proceedings 
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under  it  are  proceedings  in  the  action  which  results  in 
the  jiidgntient  on  which  the  execution  issues.  UiiifHd 
States  V.  Collins,  4  Blatchf,  142  ;  Ruggles  o.  Simonlon, 
3  Bis8.  331.  The  sheiiff's  possession  of  property 
under  levy  of  an  execution  is  the  court's  possession^ 
his  proceedings  thereunder  are  the  court's  proceedings^ 
and  any  interference  with  him  in  such  proceedings  is 
an  interference  with  the  court  and  its  proceedings. 
Jolinson  V.  Bishop,  1  Woolw.  326 ;  Kuhn  v.  McMilhm, 
3  Dill.  372  ;  Ruggles  v.  Sim  on  ton,  3  Biss.  328.  330. 

Even  courts  of  the  same  sovereignty,  having  co- 
ordinate jurisdiction,  ha^e  no  power  to  enjoin  each 
others'  pr(»ceedings.  Grant  v.  Quick,  5  Sanclf  612; 
iiejuietl  y.  Le  Roy,  5  Abb.  Fr.  5o,  156  ;  Minor  v.  Webb, 
10  14.  286  ;  Plielan  v.  Smith,  8  Cal.  621.  And  wher& 
lvv(  dillerent  actions  are  pendiiigin  the  same  court,  the 
court  lias  no  power  to  make  an  order  in  one  suit  enjoin- 
ing piO(-eedings  in  the  other  (Schell  v.  Erie  R.  Co.,  4 
Abh.  Pr.  N.  S.  287  ;  Ely  v.  Lowenstein,  9  Id.  39  ;  Minor 
y.  Wei)'',  \^)  Abb.  Pr.  286  ;  Arndt  v.  Williams,  IQ  How. 
Pr.2xC);  llunty.  Farmers'  L.  &T.  Co.,  8/^Z.416;  Deder- 
ick  V.  Ilfjysradr,  4  I(f.  350  ;  Savage  v.  Allen,  54  JV.  Y^ 
4^8  ;  VV(M)dljull  v.  Rosenthal,  61/^.  382),  unless  the  ac- 
tion iu  which  the  injunction  order  is  granted  is  a  suit  in 
eq-iify.  Erie  R.  Co.  o.  Ramsey,  45  JY.  ¥.  637.  Fed- 
er;:!  courts  belong  to  one  sovereignity  ;  State  courts  to 
another.  Pomeroy  v.  Neff,  95  U.  S.  932-3;  Peck  v. 
Jenness,?  How.  U.  S.  624.  Courts  belonging  to  differ- 
ent sovereignities  cannot  restrain  each  others  proceed- 
ings. City  Bank  v.  Skelf(m,  2  BlatcUf.  14,  28  ;  Rug- 
gles -y.  Sinionton,  3  Biss.  330  ;  McKinn  v.  Voorhies,  7 
Oranch,  279  ;  Duncan  t.  Dant,  1  How.  U.  S.  306  ;  Uni- 
ted States  D.  Council  of  K.,  6  Wall.  517  ;  Riggs  %\  John- 
son Co.,  6  Id.  194-5. ...  A  Federal  court  has  no  power  to 
interfere  with  the  administration  or  natui-.il  operatioTi 
of  a  statute  of  any  State  (Williams  v.  Benedict,  8  How. 
U.  S.  107  ;  Yonley  v.  Lavender,  21   Wall  276  ;  Meiid  t5. 
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Meriitt,  2  Pa ^^e,  404),  or  restrain  proceedings  in  any 
^itate  court,  even  where  a  plenary  snit  has  been  institu- 
ted expressly  for  that  x^urpose  (Diggs  v.  Wolcott,  4 
Orafick,  179  ;  Peck  v.  Jenness,  7  Ilow.  U.  S.  624-5  ; 
Taylor  v.  Carryb,  20  How.  U.  S.  588  ;  Johnson  v.  Bishop, 
1  Wall.  324),  still  less  by  a  mere  order,  when  there  is  no 
suit  ])ending  before  it  to  which  those  sought  to  be 
■enjoined  are  parties  (Smith  d.  Mason,  14  Wall,  419; 
Marshall  v.  Knox,  16  Jd.  551  ;  Jn  re  Master,  12  I^at. 
Bank.  Reg.  188 ;  Wilson  v.  Childs,  8  Id.  527) ;  and, 
•coming  to  the  precise  point  involved  in  this  case,  where 
a  sheriff  has  levied  upon  property  under  an  execution 
issued  from  a  State  court,  there  is  no  power  in  a  Federal 
court  to  take  that  property  from  him,  or  interfere  in 
any  way  whatever  vvith  his  performance  of  the  duties 
imposed  upon  him  by  his  receipt  of  the  execution. 
Tenth  Nat.  Bank  v.  Sawyer,  42  How.  Pr.  179  ;  Clark 
«.  Binninger,  3  Nat.  Bank.  Reg.  518  ;  In  re  Campbell,  1 
2d.  165  ;  In  re  Burns,  1  Id.  174 ;  In  re  Dudley,  1  Pa. 
L.  J.  302  ;  The  Oliver  Jordan,  2  Curtis,  414  ;  Blake  «. 
A.  &  C.  R.  R.,  6  Nat.  Bank.  Reg.  322  ;  Hagan  v.  Lucas, 
10  Peters,  400;  Puliam  b.  Osborne,  17  How.  U.  S.  471. 
Should  the  respondents  claim  that  the  order  under  dis- 
-cussion  operated  upon  the  sheiiff  in  jjersonam, 
instead  of  being  a  direct  stay  of  proceedings  in  the 
State  court,  the  answer  is  that  the  United  State  dis- 
trict court  had  no  power  to  make  him  a  party  to  the 
bankrupt  proceedings  by  any  such  ex paite order,  and 
could  acquire  no  jurisdiction  over  him  in  personam 
•except  by  a  plenary  snit  instituted  for  the  express  pur- 
pose of  annulling  the  judgment  on  which  the  execution 
was  issund  to  him.  Smith  v.  Mason,  14  Wall.  419  ;  Mar- 
shall V.  Knox,  16  Id.  651  ;  In  re  Master,  12  Nat.  Bank. 
Reg.  188.  ,  .  .  The  United  States  district  court 
was  prohibited  by  statute  from  issuing  an  injunction 
■such  as  is  invoked  as  a  defense  to  the  action.  "  The 
writ  of  injunction  shall  not  be  granted  by  any  court 
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of  the  United  States  to  stay  proceedings  in  any  court 
of  a  State,  except  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  proceedings  in 
h)aiikruptcy."  U.  S.  Rev.  Stat.  §  720.  The  execution 
Miere  in  question,  and  the  sheriff's  proceedings  under  it, 
were  proceedings  in  the  State  court.  United  States  v. 
Collins,  4  Blatehf.  142 ;  Ruggles  v.  Simonton,  3  Biss. 
331  ;  Johnson  v.  Bishop,  1  Woolw.  326  ;  Keehn  v. 
Mc  Millam,  3  Dillon,  372.  The  bankrupt  Jaw  in  force 
when  the  order  in  question  was  made,  authorized  an 
injunction  against  proceedings  in  a  State  court,  for 
one  purpose  only,  as  follows:  "No  creditor  whose 
debt  is  provable  in  bankruptcy  shall  be  allowed  to 
prosecute  tolinal  judgment  any  suit  at  lawor  in  equity 
therefor,  against  the  bankrupt,  until  the  question  of 
the  debtor's  discharge  shall  have  been  determined  ;  and 
any  such  suit  or  proceedings  shall,  upon  the  applica- 
tion of  the  bankrupt,  be  stayed  to  await  the  determin- 
ation of  the  court  in  bankruptcy  on  the  question  of 
discharge,"  tfvC.  U.  S.  Rev.  Stat.  §  6106.  As  there 
was  aiieady  a  final  judgment  against  Wilson  at  the 
time  the  order  in  question  was  issued  section  5106  man- 
ifestly had  no  application  to  the  state  of  facts  existing 
between  him  and  this  appellant,  and  did  not  relieve 
the  court  from  the  inhibition  of  section  720.  The  bank- 
ruptcy act  further  provided  that  "  the  court  may  also, 
by  injunction,  restrain  the  debtor  and  any  other  per- 
son, in  the  mean  time,  from  making  any  transfer  or 
disposition  of  any  part  of  the  debtor's  property,  not 
excepted  by  this  title  from  the  operation  thereof,  and 
from  any  interference  therewith."  U.  S.  Rev.  Stat. 
§  5024.  .  .  .  This  provision  refers  exclusively  to  cases 
of  involuntary  bankruptcy'' ;  whereas  Wilson  was 
a  voluntary  bankrupt.  It  authorizes  an  injunction 
only  where  there  is  an  order  for  the  debtor  to  show 
oause  why  he  should  not  be  declared  a  bankrupt,  and 
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lor  the  purpose  of  i-esi raining  an}'  dispoyition  of  his 
jiroperty  "in  the  mean  time." 

It  is  manifest  from  the  very  terms  of  this  provision 
that  it  has  no  reference  whatever  to  legal  jjrooeedings, 
or  to  file  transfer  of  property  under  judicial  process, 
but  relates  solely  to  voluntary  transiers  by  the  debtor 
himstdf,  or  by  parties  acting  in  his  interest,  by  sale 
and  purchase.  The  power  of  the  court  to  issue  an 
injunction  under  this  section  is  strictly  limited  to 
cases  of  involuntary  bankruptcy,  in  which  an  order 
for  the  debtor  to  shov/  cause  why  he  should  not  be 
declared  i\  bankrupt  is  pending.  It  confers  no  jjower 
to  issue  an  if! junction  in  a  case  where  the  debtor  has 
ali'eady  been  adjudicated  a  bankrupt,  and  any  injunc- 
tion issued  under  it  ceases  to  be  of  any  force  or  vital- 
ity the  moment  the  debtor  has  been  adjudged  a  bank- 
rupt. In  re  Mary  Irving,  14  JVail.  Bank.  Reg. 
293-4  ;  In  re  Moses,  6  Id.  182.  .  .  Sections  5024  and 
4)106  are  the  only  ones  that  remove  the  prohibition  of 
secrion  720,  ai»d.  JiS  neitlier  of  liiese  liad  wwj  applica- 
tion to  the  facts  in  Wilson's  case,  the  United  Slates 
district  <;ourt  was  under  the  prohibition  of  section 
720  at  the  time  the  order  invoked  in  this  case  was 
issued.  .  .  .  When  any  court  assumes  to  do  whiit  it 
has  no  x^ower  to  do  under  any  circumstances,  its 
action  is  coram  non  judice.,  and  void.  Qiiimbo  Appo 
'0.  People,  20  N.  Y.  581  ;  People  ex  rel.  Tweed  t. 
Liscomb,  60  Id.  at  pp.  571,  691  ;  Bigelow  v.  Forrest, 
9  Wall.  U.  8.  351 ;  Bx  parte  Lange,  18  Id.  163,  177  ; 
Ex  -parte  Page,  49  Mo.  291.  .  .  The  sheriff  would  not 
have  been  in  contempt  had  he  proceeded  to  sell  the 
property  under  the  execution  before  the  United  States 
court  order  was  vacated.  In  re  Marter,  15  Natl. 
Bank.  Reg.  185  ;  In  re  Mary  Irving,  14  Id.  293-4  ;  In 
re  Moses,  6  Id.  182  ;  Ansonia  v.  Babbitt,  8  Ilun,  161-2. 
Even  if  the  United  States  district  court  had  had 
power  to  extend  the  statutory  time  for  returning  the 
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execution,  the  order  invoked  in  this  case  would  not 
have  worked  such  an  extension.  .  .  .  Even  where 
courts  are  authorized  to  extend  the  time  fixed  by  the 
statule  for  taking  any  steps  in  legal  proceedings,  such 
an  extension  is  not  worked  by  a  mere  stay  of  proceed- 
ings in  the  action.  Thompson  v.  Erie  R.,  9  Abb.  Pr. 
N.  S.  233  ;  Piatt  v.  Towusend,  3  Abb.  Pr.  9 ;  White  v. 
Smith,  16  Id.  109  (note).  A  stay  of  proceedings,  and 
every  other  kind  of  injunction  is  always  strictly  con- 
strued. It  covers  nothing  except  what  it  expressly 
assumes  to  cover  in  clear  and  unequivocal  terms. 
Weeks  v.  Smith,  3  Abb.  Pr.  214 ;  Glover  v.  Witten- 
hall,  6  Hill,  600  ;  Lowber  v.  The  Mayor,  5  Abb.  Pr. 
268.  The  time  for  the  sheriff  to  return  an  execution 
is  not  extended  by  an  appeal  from  the  judgment  on 
which  the  execution  issued  (Bowman  v.  Cornell,  39 
Barb.  70) ;  nor  by  the  institution  of  a  suit  to  replevin 
the  property  he  has  levied  upon  (Sweezy  v.  Lott,  21 
N.  F.  481) ;  nor  by  service  upon  him  of  attachments 
against  the  property  of  the  execution  creditor  (Wehle 
V.  Conner,  63  N.  T.  260  ;  Parker  v.  Bradley,  46  N.  Y. 
Super.  [14  J.  dt  S.]  244).  .  .  Property  under  levy  of  a 
final  process  is  not  the  debtor's  property.  It  has 
already  been  appropriated  to  the  payment  of  a  final 
jndgment.  It  is  in  the  custody  of  the  court  under 
whose  process  it  was  taken,  and  its  officer,  the  sheriff, 
holds  the  legal  title  for  the  benefit  of  the  judgment 
■creditor.  3  BIucJc.  Gomm.  146 ,-  Hall  u.  Tuttle,  2 
Wend.  478;  Hartwell  v.  Bissell,  17  Johns.  128; 
Ansonia  Brass  and  Copper  Co.  v.  Babbitt,  8  Ilun, 
161  ;  The  Robert  Pulton,  1  Paine,  625.  The  property 
h«lil  by  the  sheriff,  therefore,  was  not  Wilson's,  and 
was  not  in  any  way  affected  by  an  order  relating  to 
the  property  of  Wilson.  The  fact  that  the  order 
points  specifically  to  the  property  held  under  the 
execution,  and  calls  it  "  said  property  of  Charles  G. 
Wilson,"  does  not  make  it  his  pro|^rty,  and  is  of  no 
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consequence  whatever,  for  the  United  States  supreme 
court  has  expressly  held  that  the  district  court  has 
no  power  thus  to  determine  the  ownership  of  property, 
and  that  an  ex  parte  order  assuming  to  do  so  is  an 
absolute  nullity.  Smith  ts.  Mason,  14  Wall.  419; 
Marshall  v.  Knox,  16  Id.  555. 

Henry  Thompson  ( Vanderpoel^  Oreen  <&  Cuming^ 
attorneys),  lor  defendants-respondents. 

The  statute  which  gives  a  sheriff  sixty  days  in 
which  to  execute  and  return  process,  means  sixty  free 
days,  and  the  time  during  which  he  is  enjoined  and 
restrained  by  law  from  selling,  or  in  any  way  interfer- 
ing with  the  property  seized  under  the  execution,  is 
not  to  be  included  in  the  time  within  which  a  return 
must  be  made.  The  sixty  days  allowed  by  the  statute 
to  the  sheriff  to  execute  and  return  process  is  for  the 
benefit  of  the  sheriff,  to  prevent  an  action,  etc., 
against  him,  until  he  has  had  a  reasonable  time  to 
execute  such  process.  Renaud  v.  O'Brien,  85  N.  Y. 
99.  The  statutes  requiring  a  return  of  process,  and 
giving  a  right  of  action  for  a  failure  to  make  "due 
return  "  {Code  of  Proc.  §  290,  and  3  R.  8.  6th  ed.  100, 
p.  725),  do  not  contemplate  a  return  in  all  cases  within 
sixt}^  days,  under  the  penalty  of  fining  the  officer  the 
amount  of  the  execution.  They  are  to  be  construed 
together,  and  with  regard  to  the  meaning  and  intent 
of  the  legislature  in  enacting  them.  Prior  to  the 
statute  of  1840  {Laws  of  1840,  p.  334,  §  24),  writs  of 
execution  w^ere  returnable  only  in  term  time,  and  were 
required  to  be  made  returnable  on  a  particular  day. 
Livingston  v.  Cleveland,  6  How.  Pr.  397.  By  the 
statute  of  1840,  executions  were  allowed  to  be  issued 
or  tested  at  any  time,  in  terra  or  vacation.  Laws  of 
1840,  p.  335,  §  24.  The  law  remained  thus  until  the 
ensictment  of  the  Code  of  Procedure  of  1848.  Section 
244  of  the  Code  of  that  year  prescribed  the  form  of  the 
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execution,  and  section  245  enacted  that  "  in  all  cases  '* 
it  must  be  returned  within  sixty  days.      .     .      .     The 
amended  Code  of  1849  repealed  section  245  of  the  Code 
of  1848,  and  substituted,  in  lieu  thereof,  section  290 
of  the  Code  of  1849.     .     .   It  was  under  this  provision 
of   the  statute,   which  remained   in  force  until   the 
adoption  of  the  new  Code  {Laws  of  1877,  chap.  416), 
that  the  execution  here  sued  on  was  issued.    Under 
section  245  of  the  Code  of  1848,  it  might  be  plausibly 
urged   that  the  sheriff  was  bound   "in  all   cases,'* 
whether  under  injunction  or  not,  to  return  the  execu- 
tion within  sixty  days ;  but,  it  is  submitted,  that  the- 
legislature  of  1849,  by  repealing  that  section,  and 
merely    making    the    execution    "returnable  within 
sixty  days,"  and  that  for  the  officer's  benefit  CRenaud 
V.  O'Brien,  supra),  meant  to  and  did  allow  the  sheriff, 
where  his  proceedings  were  stayed  by  injunction,  to- 
retain  the  execution  beyond  sixty  days,  without  being- 
liable  to  an  action.     Bernheira  v.  Daggett,  12  Abb.  iT. 
C.   317;    aff'd,  without  opinion,  84  JV.   Y.   670;  Van 
Gelder  v.  Van  Gelder,  26  Hun,  357  ;  aff'd,  on  opinion 
below,  sub  nomine ;  Van  Gelder  v.  Hallenback,  89  A\ 
Y.  633  ;    Dorrance   v.    Henderson,   92   Id.  406 ;  aff'g 
S.  C,  27  Hun,  206  ;  People  v.  Carnley,  3  Abb.  Pr.  215  ; 
Paige  V.  Willett,  38  N.  Y.  28  ;  Renaud  v.  O'Brien,  35 
Id.  99  ;  Mills  v.  Thursby,  11  How.  Pr.  121  ;  Wehle  r>. 
O' Conner,  63  N.  Y.  258;  69  N.  Y.  646,  550,  and  83  N. 
Y.  231 ;  Freeman  on  Executions^  105  (ed.  1882),  and 
cases  cited.     Ansonia  Brass  &  Copper  Co.  v.  Conner, 
3  N.  Y.  Civ.  Pro.  88  ;  Same  v.  i^jame  (3d.  appeal),  67 
How.  Pr.  161.     .     .     .     The  mandate  of  the  execution 
is  not  alone  to  "return"  it,  but  is  "to  satisfy  the 
said  judgment  out  of  the  property  of  the  judgment 
debtor      .      .      .    and  return."     An  injunction  which 
restrained  the  sheriff  from  all   interference  with  the 
judgment  debtor's  property,  would  manifestly  prevent 
satisfying  the  judgment.    The  plaintiff    not  having 
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required  the  return,  without  satisfaction  of  the  judg- 
wxent,  the  court  will  m)t  hold  the  officer  liable  for  a 
penalty  f or  a  n;iere  failure  tp  "  return,"  when  the  pre- 
^pding  requirement  of  "  satisfying  the  judgment "  was 
made  impossible  by  order  of  the  court.  See  authori- 
ties cited,  supra.    .    ,    .. 

The  order  of  injunction,,  issued  out  of  th^e  United 
States  district  couyt  in  bankruptcy,  and  served  upon 
plaintiff  and  defendants'  testator,  was  of  binding  force 
upon  them,  and  tJie  seventeen  days  of  its  continuance 
is  not  to  be  computed  as  part  of  the  sixty  days  granted 
by  law  to  the  defendants'  testator,  in  which  to  satisfy 
and  return  the  process  against  Wilson.  It  was  granted 
by  the  court,  upon  the  special,  verified  application  of 
the  bankrupt  and  judgment  debtor,  upon  facts  which 
clearly  warranted  its  interference.  In  this  respect  the 
order  differs  from  that  considered  by  this  court  in  Dor- 
rance  v.  Henderson  (92L  iV.  T..  406),  which  was  granted 
by  tJie  clerk,  ex  pcfrte^  upon  filing  the  creditors' 
petition.  It  was  the  act  of  a  court  having  a  general 
jurisdiction  of  the  subject-matter,  and  which  had 
^U'quired  jurisdiction  of  the  insolvent  in  this  particu- 
lar case.  U.  S.  Rev.  Sieut.  §§  4972,  4991,  6132.  The 
issuing  of  the  injunction  restraining  the  sheriff  and 
The  Ansonia  Brass  &  Copper  Company  from  all  inter- 
ference with  Wilson's  property,  until  the  furth-er 
order  of  tlie  court,  was  within  the  power  of  the  court, 
notwithstanding  the  previous  levy  under  a  State  writ, 
and  the  most  the  sheriff  C9uld  do  was  to  hold  his.  levy 
and  keep  possession  of  the  property,  as  he  did.  It 
had  this  power,  thje  court  says  {In  re  Ulrich,  6  Ben. 
483),  under  three  separate  sections  of  the  bankruptcy 
act.  (1)  In  the  exercise  of  the  plenary  jurisdiction 
■conferred  by  the  first  section  of  the  act.  U.  S.  Hev. 
Stat.  §  4972.  (2)  Under  section  21  of  the  act.  U,  S. 
liev).  Stat.  §  5106.  (3)  Under  section  40.  of  the  act, 
.involuntary   bankruptcy.      U.  S.    Rev.   Stat.   %  5024. 
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Authority  to  make  sucli  an  order  has  never  been  seri- 
ously questioned.  It  was  exercised  by  the  bankruptcy 
court,  and  acquiesced  in  by  the  Slate  court,  when  levy 
had  been  madt)  under  an  execution  in  the  following 
■(•ases,  among  many  others:  J?i  re  Schnepf,  2  Be7i.  72; 
Jn  re  Bernstein,  2  Id.  44 ;  In  re  VVilber,  1  Id.  ,027  ;  In 
re  Price  Fuller,  4  NoU.  Bank.  Reg.  115  ;  In  re  Lad}" 
Bryan  Mining  Co.,  6  Id.  2^)2  ;  Jn  re  Donaldson,  1  Id. 
181  ;  Jn  re  Atkinson,  7  Id.  148  ;  Jn  re  Mallory,  6  Id. 
S2  ;  In  re  Dillard,  9  Id.  8  ;  Sutherland  v.  Lake  Supe- 
rior Co.,  9  Jd.  298  ;  Traders'  Bank  v.  Campbell,  14 
Wall.{U.  S.)87.  .  .  . 

It  is  a  well-established  rule  that  a  party  who  has 
had  notice  of  and  been  heard  on  a  motion  is  bound  by 
the  decision,  and  this  is  true  a  fortiuri  if  he  himself 
invokes  the  interposit^ion  of  the  court.  Acker  v.  Led- 
yard,  8  N.  Y.  62  ;  Dorrance  ».  Henderson,  92  Id.  406  ; 
O'Brien  -y.  AVeld,  2  Otto  {U.  S.)  81  ;  approving  People 
ex  rel.  Jennys  v.  Brennan,  3  IJan,  'iS'oia. 

RuGKR,  Ch.  J. — The  main  question  in  this  case  is 
whether  an  order  made  by  a  court  of  competent  juris- 
diction staying  the  sheriff  from  any  interference  under 
an  execution  with  the  pro|»erty  of  a  judgment  debtor 
»us|)ends,  during  its  continuance,  the  running  of  the 
statutory  term  of  sixty  days  given  to  the  sheriff  for 
executing  the  process. 

The  execution  in  question  was  issued  under  sec- 
tion 290  of  the  Code  of  Procedure,  which  provided 
that  an  "■  execution  shall  be  returnable  within  sixty 
tiays  alter  its  receipt  by  the  officer  to  the  clerk  with 
whom  the  record  of  judgment  is  hied."  This  was  sub- 
stantially a  re-enactment  of  section  24,  chapter  386, 
Laws  of  1810,  which  was  sus^wnded  temporarily  by 
section  245  of  the  Code  of  Procedure,  adopted  in 
1848,  and  amended  by  8ecti(jn  290  in  1849.  Previous 
to  the  act  of  1840,  executions  were  made  returnable  in 
XI.  -26 
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teim    time,  and   no   fixed   period   of  time   intervened 
between  their  receipt  and  return  by  the  sheriff. 

It  will  thus  be  seen  that  the  period  of  sixty  days 
for  the  service  of  such  process  was  originally  pro- 
vided by  the  act  of  1840,  and  has  ever  since  remained 

the  same,  with  the  exception  of  a  few  months  in 
[']     1848  and  1849.     The  reason  why  this  period  wa.s 

adopted  has  been  stated  to  be  for  the  "bene- 
fit of  the  sheriffs"  (Renaud  v.  O'Brien,  35  JV.  Y.  99), 
but  we  think  this  hardly  comprises  all  the  reasons  for 
the  provision,  which  are  obvious  from  its  nature.  It 
undoubtedly  contemplates  a  reasonable  opportunity 
for  the  sheriff  to  execute  the  process  free  from  unreas- 
onable demand  of  an  impatient  creditor  for  more 
peremptory  service,  and  authority  to  the  sheriff  to 
extend  indulgence  for  a  limited  time  to  a  delinquent 
and  embarrassed  debtor  {Crocker  on  Sheriffs,  §  488  ; 
McDonald  v.  Neilson,  2  Cow.  139).  The  opportunity 
for  indulgence  afforded  by  the  section  is  certainly  not 
for  the  creditor's  interest,  as  he  is  justly  entitled  to 

his  money  upon  the  recovery  of  his  judgment. 
[']  The  limitation  upon  the  right  of  the  sheriff  to 

hold  the  execution  was  undoubtedly  for  the  bene- 
fit of  the  judgment  creditor,  and  intended  to  fix 
a  time  beyond  which,  in  the  usual  and  regular  process 
of  collection,  his  right  to  payment  should  not  be  post- 
poned. This,  however,  does  not  affect  the  right  of 
any  party  interested  to  stay  the  enforcement  of  an 
execution  for  sufficient  cause.    The  siifiiciency  of  the 

cause  must  of  course  be  determined  by  the  tribu- 
[']     nal  to  which  the  application  for  a  stay  is  made, 

and  when  it  has  adjudged  that  sufiicient  cause 
exists,  its  order,  provided  that  it  has  jurisdiction  of 
the  matter  and  the  parties,  is  obligatory  upon  them 
and  must  be  obeyed.     It  was  said  by  Judge  Miller, 

in  VVehle  v.  Conner  (69  N.  Y.  546),  in  an  action 
[*]    against  the  sheriff  for  not  returning  an  execution. 
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that  *'  proof  that  plaintiff  had  directed  the  execu- 
tion not  to  be  returned,  or  that  the  sheriff  had  pro- 
cured it  to  be  stayed  by  order  of  the  court,  are  lawful 

defenses." 
[•]  In  the  case  Paige  v.  Willett  (38  N.  Y.  28),  it  wa» 

held  that  the  sheriff  was  not  chargeable  with 
interest  accruing  upon  moneys  collected  by  him  oa 
execution,  but  retained  beyond  the  return  day  in  obe- 
dience to  an  order  restraining  him  from  paying  them 
over  to  the  judgment  creditor.  The  principle  of  this 
rase  seems  clearly  to  recognize  the  exemption  of  the 
sheriff  from  liability  when  acting  under  the  order  of 
the  court.  In  People  v.  Carnley  (3  Abb.  Pr.  216), 
[*]  it  was  decided  that  an  order  by  a  court  of  compe- 
tent jurisdiclio!!  staying  the  sheriff's  proceedings 
excused  him  from  returning  the  writ  according  to  its 
requirements,  and  that  he  could  not,  while  thus 
restrained,  be  adjudged  guilty  of  contempt  in  disobey- 
ing the  mandate  of  the  writ  or  the  notice  of  the  judg- 
ment creditor  to  make  return.  This  decision  was 
made  at  special  term,  but  was  rendered  by  the  late 
Judge  Davies,  and  accords  with  the  analogies  of  the 

law. 
[']  The   statute  of    limitations  suspends  its  bar 

against  parties  who  are  incapacitated  from  com- 
mencing an  action  by  reason  of  disability,  and  the  law 
frequently  deducts  from  the  time  within  which  an 
act  is  to  be  performed  those  dies  non  upon  which  the 
party  is  unable  to  act.  So,  too,  the  time  limited  for  the 
issue  of  an  execution,  or  making  an  application  for 
leave  to  do  so,  does  not  run  while  the  plaintiff  is 
stayed  by  an  injunction  or  other  order  from  proceed- 
ing in  the  matter  (§  1382,  Code  Civ.  Pro.).  The  policy 
of  the  statute  could  not  be  accomplished  if  the  sheriff 
should  be  deprived  of  the  advantageous  use  of  the 
time  extended  to  him  by  injunction  orders  or  stays  of 
proceedings  covering  the  whole,  or  even  a  material 
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,'portion  of  that  time  allowed  toliim  to  serve  the  writ. 
•Suppose  the  sheriff  is  stayed  during  the  first  fifty 
►^days  of  the  life  of  the  process,  and  the  remaining  time 
•does  not  afford  him  sufficient  opportunity  to  discover 
?pro5:>erty  and  make  the  money  therefrom  by  a  sale,  is 
it  reasonable  that  he  should  be  visited  with  a  penalty 
for  not  returning  the  process  according  to  its  require- 
ment ?  Or  suppose,  after  a  levy  and  before  a  sale,  his 
proceedings  are  stayed  until  after  the  return  day,  can 
he  be  adjudged  liable  for  the  judgment  debt  because 
he  did  not  make  return  ?  We  cannot  think  so.  Would 
the  sheriff  be  justified  in  the  case  last  supposed  in 
abandoning  his  levy  and  returning  the  execution  at 
the  end  of  sixty  days  from  its  receipt,  and  yet  if  not, 
under  the  plaintiff's  contention,  he  would  become 
liable  to  pay  the  judgment.  Can  a  sheriff  be  made 
liable  for  the  amount  of  a  judgment  which  he  is 
debarred  from  collecting,  but  which  on  the  sixtieth 
day  he  has  secured  by  a  levy  upon  property  sufficient 
to  satisfy  it,  but  which  he  is  unable  to  advertise 
and  sell  by  reason  of  the  necessity  of  returning  his 
writ?     We  think  not. 

It  is  claimed  if  he  does  not  return  his  writ  he 
becomes  liable,  and  certainly  if  he  does  return  it  he 
not  only  abandons  the  levy  but  makes  himself  liable 
for  the  debt  as  for  a  false  return.  He  could  not, 
under  these  circumstances,  protect  himself  from  suit 
by  advancing  the  money  to  the  plaintiff  and  retaining 
the  execution  to  reimburse  himself;  for  this,  it  has 
been  held,  he  could  not  lawfully  do  (Carpenter  v. 
Stillwell,  11  JV.  Y.  61 ;  Mills  v.  Young,  23  Wend.  314  ; 
Sherman  v.  Boyce,  15  Johns.  448).  And  thus,  under 
the  plaintiff's  contention,  the  officer  would  be  made 
liable  for  the  debt  in  any  event,  although  he  is  entirely 
without  fault,  and  has  by  his  ms  major  been  disabled 
during  the  whole  period  of  the  life  of  the  writ  from 
execuiing  its  command. 
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If  the  sfay  is  granted  for  some  alleged  vice  in  the 
process  or  the  judgment  npon  which  it  is  founded,  as 
it  usually  is,  is  there  any  reason  why  the  sheriff  should 
bear  the  loss  occasioned  by  such  delay,  and  the  offend- 
ing party  be  exempted  therefrom  ?  The  law  does 
not  sanction  such  manifest  injustice,  and  will  give 
the  statute  a  reasonable  construction  to  avoid  such  a 
result. 

We  think  the  true  policy  of  the  statute  can  be 
satisfied  only  when  the  sheriff  has  sixty  full  days  in 
which  to  perform  the  duties  enjoined  upon  him.  The 
onerous  liabilities  which  the  law  imposes  upon  him  for 
not  returning  process,  for  a  false  return,  and  for  non- 
performance of  his  official  duties,  require  that  his 
time  for  their  performance  should  not  be  curtailed  or 
limited  by  periods  of  disability  to  act. 

Although  the  sheriff  cannot  levy  npon  property 
except  during  the  life  of  the  execution  (Devoe  v. 
Elliott,  2  Caines,  244  ;  Hathaway  v.  Howell,  54  ]Y.  T. 
114),  he  yet  can  complete  the  act  already  initiated  by 
the  levy  by  selling  after  the  return  day  (Devoe  v. 
Elliott,  supra) ;  and  it  is  often  indispensable  to  the 
security  of  the  rights  of  the  plaintiff  that  he  should 

retain  his  writ  for  that  purpose. 
[']  It  is  not  questioned  but  that  a  stay  procured 

by  an  ap[)eal  and  security  given  thereon,  operates 
as  a  suspension  of  the  time  within  which  the  sheriff  is 
required  to  return  the  writ,  and  in  such  a  case  the 
sheriff  retains  the  execution  and  a  levy  made  thereon 
until  the  final  determination  of  the  appeal,  even 
though  years  lapse,  and  then  in  case  of  affirmance  of 
the  original  judgment,  makes  the  amount  by  virtue  of 
his  original  levy.  The  stay  effected  by  an  appeal 
simply  restrains  the  officer  from  collecting  the  execu- 
tion. His  power  to  return  the  writ  is  not  in  terms 
extended  or  restricted  and  is  not  effectual,  unless  the 
right  to  enforce  the  writ  suspends  its  requirement  to 
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make  return  within  sixty  daj^s.  Yet  I  think  it  has 
never  been  doubted  that  it  was  the  duty  of  a  sheriff  to 
hold  his  execution  and  levy  after  appeal,  and  until  the 
final  determination  of  the  case.  The  analogy  between 
siicli  a  sta}'-  and  the  one  under  discussion  seems  perfect, 
and  requires  us  to  hold  that  any  stay  which  restrains 
ihe  sheriff  from  enforcing  the  execution,  suspends  the 
running  of  the  time  in  which  he  is  required  to  return 
liie  writ. 

It  is  also  claimed  by  the  appellant  that  the  bank- 
rupt court  had  no  authority   to  make   the   order  in 
question  restraining  the  sheriff  from  selling  the  prop- 
erty.    We  think  this  point  is  not  sustainable. 
[*J  It  cannot  be  questioned  but  that  the  judgment 

debtor,  whose  property  has  been  taken  by  a  sher- 
iff, under  execution,  remains  its  general  owner,  sub- 
ject only  to  the  special  property  acquired  by  the  sher- 
iff by  reason  of  his  levy  and  his  right  to  dispose  of  so 
much  thereof  by  sale  as  may  be  required  to  satisfy  the 
execution  (Scott  v.  Morgan,  94  JV.  Y.  508).  The  resi- 
due of  property  remaining  unsold  after  satisfaction  of 
the  Judgment,  reverts  to  the  debtor  by  virtue  of  his 
ownership.  While,  however,  still  in  the  hands  of  the 
sheriff  it  is  liable  to  attachment  and  levy  on  behalf  of 
other  creditors,  and  the  resulting  interest  in  the  sur- 
plus constitutes  property  in  the  debtor  subject  to  be 
reached  by  creditors  generally  under  the  bankrupt 
law  (A.nsonia  Brass  &  Copper  Co.  v.  Babbitt,  74  N. 
Y.  401.) 

The  order  in  question  was  made  by  the  district 
court  of  the  United  States  for  the  soutiiern  district 
of  New  York  in  a  proceeding  in  bankruptcy  instituted 
by  the  judgment  debtor,  and  upon  an  application  by 
him  showing,  among  other  things,  the  seizure  by  the 
sheriff  of  his  property  under  an  execution  issued  upon 
a  judgment  recovered  in  the  supreme  court  by  the 
plaintiff  herein,  and  which  was  alleged   to  have  been 
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obtained  fiaiidiilHritly,  and  in  violation  of  the  provi- 
sions of  the  bankrupt  act.  The  order  was  made  on 
JXovember  27,  1875,  and  purported  to  restrain  the 
phiintiff  herein  and  the  defendant  "from  interfering 
in  any  way  with  the  said  property  (held  by  the  sher- 
iff under  levy)  of  said"  bankrupt  until  the  further 
order  of  the  court.  The  plaintiff  herein  assumed  the 
validity  of  this  order,  and  appeared  in  the  bankrupt 
court  upon  an  application  to  vacate  it  and  for  leave  to 
the  sheriff  to  sell  under  his  execution.  Upon  this 
application  an  order  was  made  by  the  bankrupt  court 
on  December  17  thereafter,  vacating  the  stay  and 
granting  leave  to  the  sheriff  to  sell ;  and  plaintiff 
availed  itself  of  such  leave  (Dorrance  v.  Henderson, 

92  N.  r.  406). 
["]  Without  entering  a  general  discussion  of  the 

jurisdiction  of  the  bankrupt  court,  we  may  say 
that  we  entertain  no  doubt  of  their  power  to  examine 
into  the  validity  of  alleged  claims  upon  the  bankrupt's 
property,  and  restrain  by  temporary  injunction  the 
sale  and  disi)osition  thereof,  during  the  jDending  of 
proceedings  in  bankruptcy  in  such  court.  This  must 
result  from,  and  is  the  necessary  incident  of,  the 
power  conferred  upon  them  to  collect  and  marshal  the 
batd^rupt's  assets,  and  ascertain  and  liquidate  the 
liens  and  other  specific  claims  thereon  {U.  S.  R.  S. 
§  4972).     Any  other  view  would  render  such   courts 

powerless  to  enforce  the  provisions  referred  to. 
["]  Express  power  to  stay  proceedings  instituted 

in  any  court  by  the  creditors  of  a  bankrupt,  for 
the  collection. of  debts  provable  in  bankruptcy  against 

him,  and  for  stay  of  execution  thereon,  is  also 
£'*]    giveji  by  section  5106  of  the  Revised  Statutes  ot 

the  United  States. 
The  judgment  should  be  affirmed. 

All  concurred. 
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DOHERTY,  ET  AL.,  AS  Grantors  of  Charles  Jones, 
V.  MATSELL  and  Another. 

Superior  Court  of  the  City  of  New  York,  Gen- 
ii ' 

ERAL  Term,  November,  1886. 
§§  365,  368,  369,  370. 

Ejectment  —  Title  necessary  to  maintain —  When  possession  will  be  pre- 
sumed—  WiMt  amounts  to  adverse  j>ossession. 

Deeds  made  in  1786  and  1793  to  one  ''  II."  of  certain  lauds,  and  proof 
that  said  "  H."  resided  on  said  lands  in  182S,  together  with  a  series 
of  conveyances  from  ''  II."  down  to  one  '•  D.,"  show  a  paper  title 
in  said  "  D."  which  coupled  with  the  actual  or  constructive  posses- 
sion of  "H.,"  constitutes  seizin  and  a  prima  facie  title  in  him,  which 
inures  to  the  benefit  of  his. successor  in  interest.['] 

In  an  action  of  ejectment  the  plaintiff  must  depend  for  success  on  the 
strength  of  his  own  title  ;_  not  on  the  weakness  of  that  of  his  adver- 
sary; and  must  prove  his  rigVit  to  immediate  possession,  and  that  he 
has  been  seized  or  possessed  of  tte  premises  in  question  within 
twenty  years  before  the  commencement  of  the  action.  [-J  The  mer& 
production  of  isolated  conveyances  as  proof  of  the  t(,tle  without  pos- 
session is  not  enough  ;[^]  there  must  also  be  possession  of  the  grantor 
or  accompanying  tlie  deeds,  and  without  this  the  plaintifl  proves  no 
title  ;[^]  but  if  it  is  found  or  conceded  that  a  party  hiis  title  that  is 
sufficient,  his  possession  will  be  presumed,  and  the  occupation  by 
any  other  person  is  presumed  to  be  subordinate  to  the  legal  title, 
unless  it  appears  that  the  premises  have  been  held  adversely 
twenty  years  before  action  was  brougb.t.  j  ■*] 

Where  in  an  action  of  ejectment  there  was  proof  of  a  paper  t'tle  and 
actual  possession  in  tlie  plaintiff's  grantors  in  1829, — Held,  that  a 
legal  seizin  and  constructive  possession  which  inured  for  the  benefit 
of  such  grantor's  successors  in  interest  was  presumed  ;  and  that  the 
burden  of  proving  adverse  possession  for  twenty«years  before  the 
commencement  of  the  action  rested  on  the  defendant.  ['] 

The  occupation  of  one  who  enters  into  possession  of  real  property, 
under  a  tax  lease  having  no  other  paper  title,  does  not  constitute 
adverse  possession  against  the  owner  of  the  fee,  and  he  cannot  dur- 
ing the  continuance  of  the  lease  sustain  a  claim  to  any  higher  title 
than  that  of  lessee  for  a  term  of  years.  [*] 

An  entry  under  a  deed,  even  thongli  it  be  invalid,  coupled  with  actual 
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possession  in  the  grantee,  is  entry  under  a  colorable  title,  and  the 
possession  is  adverse.  ['] 

In  order  to  the  establishment  of  possession  as  against  the  owner  in  fee- 
of  real  property  defeating  his  title,  the  possession  must  be  adverse 
to  the  legal  title  and  founded  upon  a  written  instrument  and  under  a 
claim  of  title  exclusive  of  any  other  right  ;[*]  and  during  the  time  of 
jMJssession  claimed  to  be  adverse,  the  owner  in  fee  must  not  be  under 
a  disability  preventing  him  from  asserting  his  title  by  action  of 
ejectment  against  him  who  holds  adversely :[']"  no  possession  can  bo 
deemed  adverse  to  a  party  who  has  not  at  the  time  the  right  of  entry 
and  {wssessionj'"] 

Possession  of  real  property  and  claim  of  title  under  a  municipal  tax 
Iciis*^  is  not  adverse  to  the  title  of  the  owner  in  fee.["]  Possession 
of  land  to  establish  the  title  in  fee  must  be  accompanied  by  a  claim 
of  title  in  fee.('*J 

The  owner  of  the  fee  of  real  property  in  order  to  maintiin  ejectment 
must  b<:  legally  entitled  to  immeaiaie  possession. ['*j 

Where  one  has  been  in  possession  of  real  property  for  a  term  of  years, 
the  law  will  not  from  the  mere  fact  of  his  possession  adjudge  him 
to  be  in  possession  under  a  higher  right  or  larger  estate  ['■*] 

Where  i eal  |)roi>ti  tv  was  sold  for  taxes  in  1848,  and  a  lease  for  twenty- 
live  yjars  given  to  one  G.  W.  M.,  who  entered  into  occupation  of  the 
prem'ses  ihereunder,  and  in  1857  executed  a  quit-claim  deetl  thereof 
to  one  M.,  and  assigned  to  him  the  tax  lease,  and  about  a.year  there- 
after said  (i.  W.  M.  dissiczed  M.  and  resumed  occupation  of  the 
premises,  au  J  continued  to  occu|)y  them  until  18G4,  when  he  conveyed 
them  to  one  G.  M.  by  an  absolute  deed;  and  G.  M.  thereupon 
entered  into  ppoScssion  of  the  premises  and  continued  in  possession 
of  liiem  until  1883,  when  an  action  of  ejectment  was  brought  against 
hitn  by  the  owner  of  the  fee;  and  in  1861  the  said  premises  were 
a.iN-i  <* c>U  for  unpaid  taxes,  and  the  lease  thereof  for  fifteen  years 
executed  to  one  F.  O.,  who  assigned  it  to  G.  W.  M., — Held,  that  the 
po  s.c;i-ion  of  G.  M.  was  not  adverse  to  the  plaintiff  ;['','*,'*]  that  even 
if  i.ie  possession  was  adverse  it  was  adverse  oidy  during  the  period 
there  were  no  outstanding  tax  leases  which  prevented  the  plaintiff 
from  bringing  an  action  of  ejectment  to  recover  immediate  posses- 
sion of  the  j)roperty.['*J 

{D$cided  November  10,  1880.) 

Motion  by  plaintiff  for  new  trial  on  exceptions 
ordered  to  be  heard  in  the  tirst  instance  at  general 
term. 
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The  opinion  states  the  facts. 

Jok7i  Townshend  and  Alexander  Thain  {Thain  c6 
Kearney^  attorneys),  for  plaintiff  and  moiion. 

The  possession  of  Yallis  Hopper  having  been  estab- 
lished under  conveyances  to  him,  and  a  complete 
■chain  of  conveyances  from  his  executors  and  their 
grantees  down  to  the  plaintiffs  and  tiieir  ojrantor, 
entitled  the  surviving  plaintiffs  to  recover,  unless  an 
adverse  possession  of  twenty  years  has  been  estab- 
lished in  favor  of  the  defendants.  Code  Civ.  Pro.  § 
^68.  Possession  having  been  shown  in  Yallis  Hopper, 
possession  of  his  grantees  and  those  claiming  under 
him  will  be  presumed  until  twenty  years  adverse  pos- 
session has  been  established  in  some  other  person. 
Code  Civ.  Pro.  §  868.  The  possession  of  George  W. 
Matsell,  ISr.,  having  been  commenced  in  1849,  and 
there  being  no  evidence  of  title  to  him  other  than  the 
tax  lease,  it  will  be  presumed  that  his  possession  was 
tinder  that  lease.  .  .  .  The  lease  to  Matsell  shows 
that  he  took  the  same  because  of  the  neglect  of  the 
owner  to  pay  the  taxes  ;  and  he  took  for  the  term  of 
twenty-five  years,  and  for  that  term  o\\\y,  against  the 
owner  of  the  fee,  for  the  reason  that  "  the  person 
claiming  the  title"  had  not  redeemed.  This  is  more 
than  presumptive — it  is  direct  evidence  tliat  Matsell 
entered  "under  and  subordinate  to  the  legal  title." 
Code  Civ.  Pro.  §  368.  The  tax  lease  continued  in 
operation  for  twenty-five  years  from  September  35, 
1848,  and  expired  on  September  25,  1873,  so  that 
Oeorge  W.  Matsell  and  his  successors  in  interest  were 
rightfully  in  possession  during  the  continuance  of 
that  lease,  and  had  the  right  to  remain  in  possession 
for  one  month  thereafter,  for  the  purpose  of  removing 
buildings,  etc.  Robinson  v.  Phillips,  65  Barb.  418  ; 
S.  C.  aff'd,  m  N.  Y.  634.  The  plaintiffs  had  no  cause 
of  action  by  way  of  ejectment,  they  not  attacking  the 
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lease  until  September  or  October,  1873,  and  then  it 
was  that  the  adverse  possession  began  ;  or  about  ten 
years  before  the  commencement  of  this  action.  No 
/adverse  possession  could  be  acquired  under  the  tax 
Mease.  Gross  v.  Wei  wood,  90  K.  Y.  688;  Bedell  v. 
Shaw,  59  Id.  46  ;  Hoyt  v.  Dillon,  19  Barb.  644.  The 
case  of  Sands  v.  Hughes  (53  iV.  Y.  287)  is  not  in  con- 
flict, but  rather  in  confirmation  of  this  doctrine.  There 
the  plaintiff  attacked  the  lease,  and  the  court  ruled 
that  if  there  was  no  lease,  then  defendant's  possession 
was  not  subordinate  to,  but  rather  averse  to  the  legal 
title  ;  while  if  the  lease  was  conceded,  defendants 
could  not  be  ejected  until  after  the  expiration  of  the 
term. 

John  C.  Shaw  {Tliomas  H.  BarowsJcy^  attorney), 
for  defendants,  opposed. 

In  order  to  maintain  this  action  the  plaintiffs  must 
show  conclusively  that  their  ancestor,  predecessor  or 
grantor,  was  seized  or  possessed  of  the  premises  in 
question  within  twenty  years  before  the  commence- 
ment of  the  action.  Code  Cio.  Pro.  §  365  ;  Sherman  v. 
Kane,  86  N.  Y.  64  ;  Hansee  t.  Mead,  2  JV.  Y.  Civ.  Pro. 
175.  .  .  .  The  mere  production  of  copies  of  deeds  of 
an  action  of  this  kind,  without  any  proof  of  the  actual 
possession  of  the  I^cus  in  quo  by  the  plaintiffs,  or  their 
alleged  predecessors  or  grantors  named  in  the  deeds, 
has  been  held  not  to  be  snthcient  evidence  to  enable 
the  plaintiffs  to  establish  a  legal  title.  Doming  v.  Mil- 
ler, 33  Barb.  386  ;  Thompson  v.  Burhans,  79  N.  Y. 
93-99  ;  Roberts  v.  Baumgarten,  51  N.  Y.  Super.  (19  /. 
<fc5'.)482,  484;  Miller  v.  Downing,  54  iV^.  Y.  631  ;  Gard- 
ner V.  Heartt,  ]  Id.  528  ;  Stevens  v.  Hauser,  39  Id.  302. 
The  strictness  of  the  rule  required  incases  of  ejectment 
is  illustrated  by  the  decision  of  the  court  of  appeals  in 
the  case  of  Carroll  v.  Carroll  (60  N.  Y.  121,  at  p.  125), 
Miller,  J.,  delivering  the  opinion  of  the  conrt,  says  : 
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*'Ir  will  also  be  noticed  that  this  is  a  case  wliere  tlie 
claim  of  title  is  made  to  real  i)n4)erty  in  an  acrion  f)f 
ejectment  to  recover  the  same,  where  more  strict  proof 
is  required  than  in  cases  where  the  question  arises 
incidenrally  and  collaterally.  See  2  Greenl.  Ev.  §  303  ; 
2  Phil.  Ev.  93.  The  plaintiffs,  to  recover  in  this 
action,  must,  before  the  defendant  is  put  upon  hi& 
defense,  conclusively  show  that  they  have  the  legal 
interest  and  a  possessory  title  to  the  premises  in  con- 
troversy, not  barred  by  the  statute  of  limitations  ;  and 
they  c.'iu  in  any  event  only  recover  on  the  strength  of 
their  own,  and  not  on  the  weakness  of  the  defendant's 
ti^l-.  ^Grcenle^f  Ev.  %  303  ;  Adams  on  Ejee.  32,  28o  ; 
Cliitty  on  Pleadings,  172,  209  (7th  ed.)  ;  Christy  v. 
Scotr,  14  Horn.  {U.  S)  ;  Lamont  v.  Cheshire,  m  N.  Y. 
30-43.  .  .  .  The  principle  requisites  to  constitute  an 
adverse  possession  under  color  of  title,  or  naked  pos- 
session under  a  claim  of  title  founded  upon  no  wiitren. 
instrument,  are  substantially  the  same.  Code  Civ.  Pro. 
§§  371,  372.  .  .  .  The  poss^^ssiv)n  and  occnjwiion  of  the 
premises  iu  question  b}'  the  defendant,  his  predecessor 
and  grantor  during  the  twenty-five  years  prior  to  the^ 
commencement  of  these  actions,  meets  with  all  the 
requirements  of  law  to  origin? »^e  and  complete  a  per- 
fect title  to  the  same  by  adverse  possession  under  the^ 
statute  of  limitation.  The  possession  of  the  defend- 
ant's grantor  during  the  six  years  from  1858  to  18{;4,. 
when  lie  conveyed   the  same  to   this  defendant,   was 

actual,  continuous,  open,  hostile  and  exclusive 

This  defendant  has  likewise  been  in  the  actual,  con- 
tinued and  exclusive  possession  of  the  same  since 
November  1,  1864,  under  said  two  deeds,  and  receiynd. 
and  collected  the  rents  and  profits  thereon,  pai<l  all 
taxes,  assessments  and  other  charges,  and  claimed  the 
sole  and  exclusive  ownership  of  the  same.  Bolton  v^ 
Schriever,  49  N.  Y.  Super.  CI.  (17  /.  &  S.)  168;  2 
Washburn  on  Jieal  Pro/7.  501  ;  Thom[)Sonv'.  Burhans. 
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79  JV.  Y.  93, 99  ;  Sherman  v.  Kane,  80  Id.  57,  69  ;  Shiiver 
V.  Shriver,  8(5  Id.  575  ;  Humbert  v.  Trinity  Church,  24 
Wend.  587  ;  School  District  v.  Lynch,  33  Conn.  334 ; 
Thompson  v.  Pioche,  44  Cal.  517  ;  Foulke  v.  Bond,  12 
Vroom  (xV.  J.)  641  ;  Samuels  v.  Borrowscate,  104 
Mass.  201  ;  2  Smith'' s  Lead.  Cases,  565  ;  Bell  v.  Den- 
son,  56  Ala.  448  ;  Poignard  v.  Smith,  6  Pick.  {Mass.) 
172,  178  ;  Jackson  v.  Warford,  7  Wend.  62. 

The  two  periods  of  time  during  which  this  defend- 
ant and  his  grantor  and  predecessor,  George  W.  Mat- 
sell,  Sr.,  had  possession  of  the  premises,  when  joined 
or  attacked  together,  form  one  continuous  and  unin- 
terrupted possession  from  1858,  when  Matsell,  Sr., 
disseized  Andrew  H.  Mickleand  entered  for  the  second 
time  into  possession,  down  to  the  time  of  the  com- 
mencement of  these  actions  is  1883,  a  period  of  over 
twenty-five  years.  There  was  a  privity  of  estate 
between  them  by  purchase,  and  their  consecutive  pos- 
sessions joined  together  make  a  continuity  of  disseizin. 
Simpson  v.  Downing,  26  Wend.  320  ;  Haynes  v.  Board- 
man,  119  Mass.  115  ;  Wheeler  v.  Moody,  9  Texas,  377  ; 
Benson  ».  Stewart,  30  Miss.  57 ;  Chandler  v.  Rushing, 
38  Texas,  595  ;  Riggs  v.  Fuller,  54  Ala.  146  ;  Day  v. 
Wilder,  47  Vt.  583  ;  Rowland  v.  Newark  Cemetery 
Ass'n,  68  Barb.  366;  Dowell  6.  De  La  Lanza,  20  Ilow. 
U.  ^.  32 ;  2  Waslihurn  on  Real  Prop.  489,  493 ;  Id. 

book  3,  §  7,  ch.  2 If  Matsell,  Sr.,  entered 

into  possesion  under  the  first  of  these  tax  leases — and 
this  was  the  only  right  he  had  to  the  possession  of  the 
propertj%  he  could  still  grant  the  land  in  fee  to  Mickle. 
An  entry  under  that  grant,  and  claiming  title  from  the 
latter,  is  a  sufficient  foundation  for  an  adverse  posses- 
sion under  claim  of  title.  Sands  v.  Hughes,  53  N.  Y. 
287.  Possession  of  land  under  a  deed  given  without' 
right  is  adverse  to  the  riglitful  owners,  and  a  subse- 
quent deed  executed  by  them  during  such  adverse 
possession  is  void.     Jackson  v.  Smith,  13  Johns.  400  ; 
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Thurman   v.   Cameron,  24    Wend.  87;    Bradstreet    v. 
Clark,  12  Id.  602 ;  Sands  v.  Hughes,  53  JY.  Y.  287. 

O' Gorman,  J. — Tliis  is  an  action  in  ejectment  lo 
recover  possession  of  four  lots  of  land  on  the  north 
side  of  Eighty-third  street,  between  First  and  Second 
avenues,  in  this  city,  A  verdict  was  rendered  for  the 
defendants  by  the  direction  of  the  court  below,  and  it 
was  ordered  that  the  exceptions  should  be  heard  in 
the  first  instance  at  the  general  term,  judgment  mean- 
while to  be  suspended.  The  plaintiffs  excepted,  and 
the  defendants  also  excepted  to  the  denial  of  their 
motion  to  dismiss  the  complaint.  It  was  conceded  by 
both  sides  that  there  was  no  question  of  fact  to  go  to 
the  jury. 

The  plaintiffs  jiut  in  evidence  as  the  origin  of  the 
title,  conveyances  made  in  1786  and  1793,  to  one  Yal- 
lis  Hopper,  of  a  tract  of  land  in  Harlem,  and  also  a 
map  of  the  same,  the  correctness  of  which  was  sup- 
ported by  the  evidence  of  experts,  showing  that  the 
lots  in  suit  were  part  of  the  tract  covered  by  these 
conveyances. 

Plaintiffs  also  gave  evidence  that  Yallis  Hopper 
was  living  in  1828,  and  then  resided  on  a  farm  known 
as  the  l^allis  Hopper  farm,  which  was  situate  between 
lines  now  known  as  Eighty- third  street  and  Eighty- 
fourth  street  and  Second  avenue;  and  also  that  the 
lines  of  fences  of  that  farm,  which  ran  east  and  we^^t 
and  north  and  south,  existed  within  recent  memory  ; 
and  that  the  tract  of  land  thus  bounded  was  substan- 
tially the  same  as  that  covered  by  the  map. 
[']  This  paper  title  is  carried  by  a  series  of  con- 

veyances down  to  the  plaintiff's,  and  coupled  with 
actual  or  constructive  possession  in  Yallis  Hojjper 
constitutes  seizin,  and  a  prima  facie  title  in  him 
which  inures  to  the  benefit  of  his  successor  in  inter- 
est.    Pope  V.  Hanmer,  74  N.  Y.  243.     Yallis  Hopper 
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died  in  1830,  and  there  is  no  evidence  that  the  plaint- 
iffs, or  any  of  their  ancestors  or  grantors,  other  than 
he,  had  any  actual  possession  of  this  tract  of  land,  or 

any  part  thereof. 
[*]  In   an   action  of  ejectment   the  plaintiff  must 

depend  for  success  on  the  strength  of  his  owo 
title,*  not  on  the  weakness  of  that  of  his  adversary, 
and  must  prove  his  right  to  immediate  possession,  and 
that  he  was  seized  or  possessed  of  the  premises  in 
question  within  twenty  years  before  the  commence- 
ment of  the  action.  Code  Civ.  Pro.  §  365.  The 
[*]  mere  production  of  isolated  conveyances  as  proof 
of  title,  without  proof  of  possession,  is  not  enough. 
Stephens  v.  Hauser,  39  N.  Y.  304 ;  Gardner  v.  Heartt, 
1  Id.  528.  In  addition  to  paper  title  the  plaintiff  in 
an  action  in  ejectment  must  show  also  possession  in 
the  grantor  or  possession  accompanying  the  deeds — 

without  this  he  proves  no  title. 
[*]  But  where  it  is  found  or  conceded  that  a  party 

named  has  title,  that  is  sufficient — his  possession 
will  be  presumed,  and  the  occupation  by  any  other 
person  is  presumed  to  be  subordinate  to  the  legal 
title,t  unless  it  appears  that  the  premises  have  been 
held  adversely  twenty  years  before  action  brought. 
Stephens  v.  Hauser,  supra;  Carleton  v.  Darcy,  4S 
N.  Y.  Supr.  CL  493  ;  Roberts  v.  Baumgarten,  51  Id.  488. 

•  See  Bond  t.  Collins,  18  iV.  Y.  Weekly  Dig.  90;  Hunter  v.  Starin, 
26  Hun,  529;  Wallace  ».  Swinton,  64  iV.  Y.  188;  Henry  «.  Reichert, 
22  nun,  394 ;  Richardson  v.  Pulver,  63  Barb.  67 ;  Roggan  v.  Avery,  63 
Id.  65 ;  S.  C,  65  ^V.  Y.  592. 

t  It  is  presumption  of  law  that  possession  of  real  property  is  ia 
accordance  with  the  right,  and  that  it  is  not  adverse  to  the  lawful 
owner.  Alexander  v.  Polk,  39  Mm.  738;  Alexander  v.  Stewart,  50 
Vt.  87;  Parker  c.  Banks,  79  K  0.  480;  Davis  c.  Bowmiir,  55  J/m*. 
671;  Bedell  b.  Shaw,  59  N.  Y.  46;  Cook  «.  Travis,  20  Id.  400;  Hart 
«.  Boswick,  14  Fla.  162;  Brandt  v.  Ogton,  1  John».  156;  Jackson  r. 
Vredenburgh,  1  Id.  159-163;  Jackson  t>.  Parker,  3  John.  Co*.  124; 
Buchanan  v.  King,  22  O'^att.  (  Va.)  414. 
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£'3  The  paper  title  and  actual  possession  being 

proved  to  have  been  in  Yallis  Hopper,  in  1829,  a 
legal  seizin  and  constructive  possession,  which  inured 
for  the  benefit  of  his  successors  in  interest,  is  pre- 
sumed, and  the  burden  of  proving  adverse  possession 
for  twenty  years  before  commencement  of  the  action 
rests  on  the  defendants.     Code^  §  368. 

To  maintain  this  defense  the  defendants  have 
proved  that  in  1848,  the  tract  of  land  within  which 
these  lots  were  situated,  was  vacant  and  unfenced ; 
that  the  lots  were  sold  for  unpaid  taxes,  and  that  a 
lease  for  a  term  of  twenty-five  years  from  date  was 
made  on  September  5,  1848,  to  George  W.  Matsell, 
who  thereupon  entered  into  occupation  of  the  lots  and 
built  five  houses  thereon.      The  term  of  this  lease 

expired  on  September  5,  1873. 
['J  The  occupation  by  Matsell  under  this  tax  lease 

(and  no  other  paper  title  is  proved  in  him),  did 
not  constitute  adverse  possession  against  the  owners 
of  the  fee,  and  he  could  not,  during  the  continuance  of 
the  lease,  sustain  a  claim  to  any  higher  title  than  that 
of  lessee  for  a  term  of  years.      Bedell  v.  Shaw,  69  N. 

r.  50. 

In  February,  1857,  Matsell  executed  a  quit  claim 
deed  of  these  lots  to  one  Andrew  Mickle,  and  the  deed 
was  duly  recorded  in  March,  1857.  Mickle  thereupon 
€ntered  into  occupation  of  the  lots,  and  collected  the 
rents  of  the  houses  built  thereon. 

On  February  29,  1857,  Matsell  assigned  to  Mickle 
the  tax  lease,  and  that  assignment  was  also  duly 
recorded  without  delay,  and  the  tax  lease  continued 
in  possession  of  Mickle  until  the  end  of  the  term. 

After  Mickle  had  been  in  possession  of  the  premi- 
ses for  about  one  year,  he  was  disseized  by  Matsell, 
who  resumed  occupation  of  the  premises,  and  contin- 
ued to  occupy  them  for  his  own  benefit  until  Novem- 
ber 1,  1864,  when  he  conveyed  them  to  his  son  George 
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Matsell,  Jr.,  by  an  absolute  deed.  This  deed  was 
duly  recorded  on  November  11,  18C4,  and  thereupon 
Mutsell,  Jr.,  entered  into  actual  possession  of  the 
])ren»ises,  and  continued  in  j)ossession  until  the  coni- 
jnencement  of  this  action. 

On  November  15,  18G1,  the  lots  had  been  aj^ain  sold 
for  unpaid  taxes,  and  a  lease  thereof  of  that  date  and 
for  the  term  of  fifteen  years  had  been  executed  by  the 
city  to  one  Francis  Owens,  who  assit^ned  the  lease  to 
George  Matsell,  the  elder,  on  Decend)er  2,  18G2.  The 
term  of  this  tax  lease  did  not  expire  until  November, 
1876.  Thus,  from  Septembers,  1848,  to  Sei)tember  5, 
1878,  and  from  that  lime  to  November,  1876,  a  period 
of  twentj'^-eight  years,  ihe  premises  were  held  subject 
to  one  or  other  of  these  tax  leases. 

The  defendant,  Matsell,  Jr.,  claims  that  he  has 
held  adverse  possession  of  these  lots  for  nineteen 
years,  that  is  to  say,  from  November  1,  1864,  when  he 
received  the  deed  from  his  father,  to  October  9,  1883, 
when  this  action  was  begun,  and  that  he  is  entitled  to 
iidd  to  that  period  the  i)eriod  when  his  father  held 
also  adverse  possession,  which  periods,  together,  would 
<3X('eed  twenty  years. 

The  question  is  whether  this  claim  can  be  main- 
tained. 
[']  As  to  the  title  acquired  by  Matsell,  Jr.,  by  the 

deed  from  his  father  to  him,  it  has  been  held  that 
an  entry  under  a  deed,  even  although  an  invalid  deed, 
coui)led  with  actual  possession  in  the  grantee,  is  entry 
under  a  colorable  title  and  adverse  possession.  Sand 
V.  Hughes,  63  N.  Y.  287,  204,  295.* 

The  same  doctrine  may  apply  also  to  the  title 
acquired  by  Mickle  under  deed  from  Matsell,  Sr., 
under  which  Mickle  held  i)ossession  for  a  year. 

*  See  also  Pope  v.  Hanmer,  8  ITun,  205  ;  aflTd  74  N.  V.  240  ;  Milton 
V.  Bender,  2  Ilun,  1 ;  rev'd  69  ^V.   1'.  75. 
XL— 28 
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[*]  But  in  order  to  the  establishment  of  a  posses- 

sion as  against  the  ownerinfee,  defeating  his  title^ 
the  possession  must  be  adverse  to  the  legal  title,  and 
founded  on  a  written  instrument  and  under  a  claim  of 

title  exclusive  of  any  other  right. 
[']  During  the  time  of  possession  claimed  to  he- 

adverse,  the  owner  in  fee  must  not  be  under  any  dis- 
ability preventing  him  from  asserting  his  title  by  action 
of    ejectment  against    him  who  holds   adversel}''^ 
['"]    No  possession  can  be  deemed  adverse  to  a  party 
who  has  not  at  the  time  the  right  of  entry  and 
possession.    Robinson  v.  Phillips,  65  Barb.  418  ;  aflfd, 
56  iV.    Y.   634.     Possession  and  claim  under  a 
["]    municipal  tax  lease  is  not  adverse  to  the  claim  of 
the  owner  in  fee.     Bensel  v.  Gray,  62  JV.    Y.   633. 
["]    Possession  of  land  to  establish  a  title  to  the  fee 
must  be  accompanied  by  claim   of  title  in  fee. 
Bedell  v.  Shaw,  59  JV.   Y.   50 ;  approved  in  Hilton  v.. 

Bender,  69  Id.  79.* 
["]  The  only  paper  title  that  Matsell,  Sr.,  could 

claim  was  for  a  term  of  years,  and  the  law  will 
not  from  the  mere  fact  of  his  possession  adjudge  him 
to  be  in,  under  a  higher  right  or  larger  estate.  Bedell 
V.  Shaw,  supra.  Any  occupation  which  he  may  have 
had  of  the  premises  before  receiving  the  tax  lease, 
was  without  any  paper  title,  and  was  not,  from  all  that 
appears  in  assertion  of  any  claim  of  special  title  or 
otherwise,  openly  adverse  to  the  title  of  the  plaintiffs. 
Crary  t.  Goodman,  22  N.  Y.  \15.\  During  all  the 
twenty-eight  years  under  which  the  premises  were 
subject  to  possession  under  the  tax  lease,  the  plaint- 
iff could  have  maintained  no  action  of  ejectment. 


'  ♦  See  Sedgwich  and  Wait  on  Trial  of  Title  to  Land,  §§  754  et 
teq.;  Sturges  d.  Parkhurst,  50  N.  Y.  Super.  (18  J.  <&  S.)  306,  and  case* 
cited. 

tNot  V.  Carroll,  18  iV^.  F.  Week.  Dig.  405. 
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['*]  In  order  to  maintain  an  action  of  ejeotrrifntr 

thft  plaintiff  must  be  legally  entitled  to  immedi- 
ate possession,  and  that  would  be  impossible  while  the 
right  to  possession  was  in  the  tax  lessee.  Knrkel  v. 
Haley,  47  II020.  Pr.  7;").* 

Again,  the  defendants'  title  depends  on  the  alleged 
disseizin  of  Mickle  by  Matsell,  !Sr.  Matsell  had  before 
that,  conveyed  the  lots  to  Mickle,  who  had  entered  ; 
and  but  for  the  disseizin,  the  title  would  have  been  in 
him. 

The  facts  on  which  this  legal  result  of  "disseizin" 
is  predicated  do  not  appear  in  the  evidence  ;  and  if,  in 
fact,  there  was  no  disseizin  but  only  a  re-entry  by 
Matsell,  Sr.,  by  consent  and  acquiescence  of  Mickle^ 
no  new  or  stronger  title  was  acquired  b}'  Matsell,  and. 
he  held  only  by  mere  occupation,  without  any  paper 
title  or  any  claim  of  any  specilio  title  as  against  the 
plaintiffs,  which  would  establish  adverse  posses- 
sion. 
["J  But  putting   the  argument  solely  on   the   fact 

that  during  the  thirty-live  years,  which  had 
elapsed  from  1848,  when  Matsell,  Sr.,  entered  in  occu- 
pation of  the  lots,  to  the  time  of  the  commencement  of 
the  action  in  1883,  there  was  for  twenty-five  years 
s(m)e  one  holding  a  tax  lease  of  the  premises,  and  in 
possession,  or  having  right  to  take  possession  of  the 
lots  under  the  tax  lease,  and  that  during  that  period 


•  See  also  Trull  v.  Granger,  8  iV.  F.  115  ;  People  v.  Mayor,  10  Abb. 
Pr.  Ill;  Bryau  v.  Butts,  27  Barb.  503;  aff'd,  28  UotD.  /V.  582,  n. ; 
McLean  v.  McDonald,  2  Barb.  534  ;  Hunter  v.  Trustees  of  Sandy  Hill, 
0  inn,  407;  City  of  Cincinnati  «.  White,  6  Peters  {U.  S.)  431  ;  Jack- 
son ex  dem.  Livingston  v.  Selover,  10  John*.  368;  Jackson  ex  d«m. 
Stiirr  V.  Richmond,  4  Id.  483 ;  Reformed  Church  v.  Schoolcraft,  65  N. 
Y.  134;  Betz  tj.  MuUin,  62  Ala.  365;  Taylor  v.  Horde,  1  Burr  {Bng. 
K.  B.)  60;  Price  t».  Osborne,  12  Ireii.  {N.  (7.)  26 ;  Kilet).  Tubb,  82  Oal. 
332;  Jleeks  v.  Kirby,  47  Id.  168;  Clay  t.  Ransome,  1  Mui\f.  {Va.) 
455 ;  Colston  v.  MacVay,  1  A.  K.  Mar.  {Ky.)  251. 
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the  plaintiffs  could  not  have  successfully  maintained  an 
action  of  ejectment,,  or  recovered  immediate  possession  of 
the  lots,  I  am  of  opinion,  that,  during  that  period,  they 
were  not  occupied  adversely  under  claim  of  title  hostile 
to  the  plaintiffs,  and  their  cause  of  action  was  not  barred.* 
The  plaintiff's  exceptions  are  sustained,  and  a  new  trial 
is  ordered,  with  costs  to  abide  the  event. 


DE  SILVA  V.  HOLDEN. 

Superior  Court  of  the  City  of  New  York,  Special  Term, 
October,  1886. 

§572. 

Discharge  from  imprisonment —  When  not  granted,  because  of  failure, 
to  issue  execution. 

Prior  to  the  amendment  of  section  572  of  the  Code  of  Civil  Procedure 
by  chapter  672  of  the  Laws  of  1886,  an  execution  against  the  person 
could  be  set  aside  for  the  reason  that  it  was  not  issued  within 
three  months  after  the  entry  of  the  judgment  upon  which  it  was 
based,  only  where  the  defendant  was  in  actual  custody  ;  but  the 
amendment  abolishes  the  requirement  of  actual  custody,  and,  ex- 
cept in  a  case  where  an  order  of  arrest  can  be  granted  only  by  the 
Court,  enables  the  defendant,  in  any  event,  to  make  the  motion 
upon  proof  that  the  plaintiff  neglected  to  issue  the  exccutiou 
within  three  months  after  the  entry  of  the  judgment. 

A  motion  to  set  aside  an  execution  against  the  person,  on  the  ground 

*  When  there  is  existing  any  relation  or  agreement  between  the 
owner  of  lands  and  the  occupant  thereof,  in  pursuance  of  which  the 
latter  is  in  possession,  his  possession  cannot  be  adverse  (Eosewell  v. 
Davis,  38  Conri.  562),  and  where  possession  is  begun  in  subserviency 
to  the  owner's  title,  proof  of  disseizin  must  be  very  clear.  Foulke  v^ 
Bond,  12  Vroom(N.  J.)  538;  Sherman  v.  Kane,  86  N.  Y.  57;  Zeller 
V.  Eckert,  4  Hoto.  U.  S.  296.  See  also  Whiting  v.  Edmunds;  94  JV. 
Y.  309;  Jackson  v.  Stiles,  1  Cow.  575;  Thayer  v.  Society  of  United 
Brethren,  20  Pa.  St.  62;  Towne  v.  Butterfield,  97  Mass.  105. 
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that  it  was  not  issued  within  three  months  after  the  entry  of  jndg- 
ment,  should  be  denied  whenever  reasonable  cause  is  shown  why 
the  application  should  not  be  granted.  An  absence  of  neglect  on 
the  part  of  the  judgment  creditor  is  such  reasonable  cause. 

Where  a  judgment  in  an  action  was  entered  on  January  18,  1884,  and 
an  appeal  taken  therefrom,  a  judgment  of  affirmance  entered 
thereon  in  April  18,  1884.  an  execution  upon  these  judgments  was 
issued  against  the  defendant's  person  on  May  21,  1886 ;  another 
execution  issued  thereon  July  28,  1886,  and  returned  not  found, 
September  27, 1886,  and  an  alias  execution  issued  October  2, 1886, 
— Held,  that  the  plaintiflF  in  the  executions  was  not  chargeable  with 
neglect  ;  that  his  execution,  issued  on  October  2, 1886,  shotdd  not 
be  set  aside  on  the  ground  that  it  was  not  issued  within  three 
months  after  the  recovery  of  the  judgment. 

(Decided  October  OS,  1886.) 

Motion  to  set  aside  execution  against  the  defendant's 
person. 

The  opinion  states  the  facts. 

Edtvard  P.  Wilder^  for  defendent  and  motion. 

C  Bairibridge  Smith,  for  plaintiff,  opposed. 

Freedman,  J. — This  is  a  motion  to  set  aside  two  execu- 
tions against  defendant's  person.  Of  the  grounds  assigned 
only  one  requires  serious  consideration.  The  others  are, 
under  the  circumstances  shown,  clearly  untenable.  The 
ground  which  does  present  a  grave  question  is,  that  the 
said  executions  were  not  issued  within  three  months  after 
the  entry  of  the  respective  judgments  upon  which  thev 
are  based.  Prior  to  the  amendment  of  section  572  of  the 
Code  of  Civil  Procedure,  passed  June  15, 1886,*  the  ground 
stated  was  available  only  to  a  defendant  in  actual  custody, 
which  is  not  the  case  of  the  present  defendant. 

The  amendment  of  1886  abolishes  the  requirement  of 
actual  custody,  and,  except  in  a  case  where  an  order  of 
arrest  can  be  granted  only  by  the  court,  enables  a  defend- 
ant in  any  event  to  make  the  motion  upon  proof  that  the 

♦Laws  of  1886,  chap.  572. 
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plaintiff  neglected  to  issue  the  execution  within  three 
months  after  the  entry  of  the  judgment. 

In  the  case  at  bar  the  first  judgment  was  entered  upon 
a  demurrer  to  the  complaint  on  or  about  January  18, 
1884,  for  the  sum  of  $2,643.98  The  defendant  appealed 
from  said  judgment  to  the  general  term,  which  affirmed 
the  same.  Judgment  of  affirmance  was  entered  in  April, 
18iB4,  with  $66.10  costs.  Upon  these  judgments  execu- 
tions against  defendant's  person  were  issued  May  21, 
1886,  and  returned  unsatisfied  July  20,  1883.  Thereupon 
executions  against  defendant's  property  were  issued  July 
28,  1886,  and  the  same  having  been  returned  September 
27,  1886,  with  the  indorsement :  "  Not  found,"  alias  execu- 
tions against  the  person  were  issued  October  2,  1886. 
Defendant's  motion  is  to  set  aside  the  alias  executions. 

Upon  these  facts  it  is  clear  that  the  plaintiff  did  not 
issue  the  executions  against  defendant's  person  within 
three  months  after  the  entry  of  the  judgments.  But  is  he 
chargeable  with  any  neglect?  A  neglect  in  such  a  case 
consists  of  the  omission  to  perform  the  duty  of  entering 
the  judgment  within  the  proper  time.  But  prior  to  the 
amendment  of  1886  the  plaintiff  was  under  no  duty  to 
enter  judgment  unless  the  defendant  was  in  actual  cus- 
tody, which  was  not  the  case.  Moreover,  as  matter  of 
fact,  the  plaintiff  did  issue  executions  against  defendant's 
person  in  less  than  two  months  after  the  amendment  took 
effect. 

No  neglect  within  the  meaning  of  the  law  has,  therefore, 
been  established,  and  the  defendant,  upon  whom  the 
burden  of  proof  in  this  respect  rests,  has  not  brought 
himself  within  the  statute.  Moreover,  this  failure  to 
establish  neglect  constitutes  also  a  sufficient  reason,  in 
another  respect,  why  the  defendant's  application  should 
be  denied.  Section  572,  as  amended  in  1886,  is  not  per- 
emptory. It  authorizes,  in  express  terms,  a  denial  of  the 
application,  whenever  reasonable  cause  is  shown  why  the 
application  should  not  be  granted.     The  facts  disclosed 
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and  the  absence  of  neglect  do  constitute  such  reasonable 
cause. 

The  disposition  of  the  motion  renders  it  unnecessary 
to  determine  whether  cases,  pending  at  the  time  the 
amendment  of  1886  went  into  effect,  do  or  do  not  remain 
wholly  unaffected  by  said  amendment. 

The  motion  must  be  denied,  with  $10  costs. 


WRIGHT  V.  GRANT. 


Supreme   Court,   Third   Department,   Clinton  County, 
Special  Term,  January,  1887. 

§§  111,  572-575. 

Discharge    from     imprisonment -When    defendant    who    has    given 
bail  cannot  be,  under  section  111  of  the  Code  of  Civil  Procedure 
—  Wlieii  d/'fendant  should  not   b".  disdiarged  from  imprison- 
ment   under    order  of  arrest  oti  ground  that  more  than 
three  months  have  elapsed  since  recovery  ofjudgm^it 
without  the  issuing  of  an  execution  against  the 
person. 

A.  defendant  arrested  on  an  order  of  arrest  who  has  given  bail  under 
C!ode  of  Civil  Procedure,  g  575,  subd.  3,  to  the  effect  that  he  will 
at  all  times  render  himself  amenable  to  anj  mandate  which  may 
be  issued  to  enforce  a  final  judgment  recovered  against  him  in  the 
action,  and  has  been  thereupon  discharged  from  arrest,  is  not.  either 
in  fact  nor  in  contemplation  of  law,  a  prisoner ;  and  cannot  be  dis- 
charged from  imprisonment  under  section  111  of  the  Code  of  Civil 
Procedure  as  enacted  by  chap.  672  of  the  Laws  of  1886. 

Section  111  of  the  Code  of  Civil  Procedure,  as  enacted  in  1886,  has 
reference  only  to  that  class  of  defendants  who  are  actually  confined 
in  jail  or  within  the  jail  liberties  by  virtue  of  an  undertaking  given 
pursuant  to  Code  of  Ci^•il  Procedure,  §  150  ;  conditioned  that  the 
person  so  in  custody  shall  remain  a  prisoner  and  shaU  not  at  any  time 
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or  in  any  manner  escape  or  go  witlaout  the  liberties  of  jail  until 
discharged  by  due  course  of  law  ;  and  makes  provision  for  their 
discharge  under  certain  circumstances. 

Where  a  defendant  in  an  action  was  arrested  on  an  order  of  arrest 
and  gave  bail  under  the  Code  of  Civil  Procedure,  g  575,  subd.  3^ 
and  a  judgment  was  recovered  in  the  action,  from  which  he  took  an 
appeal,  and  the  defendant  moved  for  an  order  releasing  him  from 
the  liability  to  arreet  on  the  judgment,  on  the  ground  that  an  exe- 
cution against  his  person  had  not  been  issued  within  three  months 
after  the  entry  of  judgment,  and  it  appeared  that  the  defendant 
•was  not  and  had  not  been  imprisoned  in  the  action,  and  that  he 
was  not  imprisoned  in  any  action  nor  liable  to  be, — Held,  that  the 
granting  of  the  application  rested  in  the  discretion  of  the  court, 
and  that  under  the  circumstances  the  motion  should  be  denied. 

It  seems,  that  in  such  a  case  it  is  not  now  necessary  that  the  defend- 
ant, to  be  entitled  to  make  such  a  motion,  should  be  in  custody^ 

{Decided  February/,  1887.) 

Motion  by  the  defendant  that  he  be  discharged  from 
imprisonment  under  order  of  arrest  issued  in  this  action, 
and  from  any  liability  to  be  arrested  upon  an  execution 
issued  upon  the  judgment  herein. 

The  facts  appear  in  the  opinion. 

Gilbert  &  Kellogg,  for  defendant  and  motion. 

Cantwell,  Badger  &  Cantivdl,  for  plaintiff,  opposed. 

Potter,  J. — This  is  a  motion  made  at  the  Clinton  coun- 
ty special  term  in  January,  1887,  for  the  discharge  of  the 
defendant  from  arrest  under  an  order  of  arrest  heretofore 
issued  in  this  action,  and  from  any  liability  to  be  arrested 
upon  any  execution  that  may  be  issued  upon  the  judg- 
ment in  this  action,  <fec. 

The  order  under  which  the  defendant  was  arrested  was 
granted  by  a  judge,  and  the  defendant  was  arrested  there- 
under by  the  sheriff  of  the  county  of  Franklin,  on  Feb- 
ruary 13,  1885,  and  upon  such  arrest  the  defendant  on 
the  day  following  gave  the  sheriff  an  undertaking  pursu- 
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ant  to  sections  573,  574  and  575  of  the  Code  of  Civil  Pro- 
cedure, and  was  thereby  discharged  from  such  arrest. 

The  undertaking  was  under  the  3d  subdivision  of  sec- 
tion 575,  to  the  effect  that  the  defendant  would  at  all  times 
render  himself  amenable  to  any  mandate  which  may  be 
issued  to  enforce  final  judgment  in  the  action. 

The  affidavits  upon  the  motion  also  show  that  the  ac- 
tion has  been  tried  and  a  judgment  recovered  therein  upon 
the  17th  of  March,  1886,  for  $660.22  damages  and  costs, 
and  that  in  due  time  the  defendant  brought  an  appeal 
from  said  judgment,  which  is  still  pending,  but  gave  no 
undertaking  upon  such  appeal,  and  that  the  plaintiff  has 
neglected  to  issue  execution  for  more  than  three  months 
after  the  entry  of  judgment.  The  motion  is  based  upon 
two  grounds, — one,  that  more  than  six  months  having 
elapsed  since  the  arrest  of  defendant  under  said  order,  the 
defendant  is  entitled  to  be  discharged  under  Code  Civ.  Pro. 
§  11 1,  as  amended  ;  the  other,  that  the  plaintiff  having  neg- 
lected to  issue  execution  against  the  body  of  defendant  with- 
in three  months  after  the  entry  of  judgment,  the  defendant 
is  entitled  to  be  relieved  from  liability  to  arrest  under  any 
execution  that  may  be  issued  in  said  action  pursuant  to 
section  572  of  the  Code  of  Civil  Procedure  as  amended  in 
1886.* 

My  impression  upon  the  argument  was  that  the  defend- 
ant was  not  entitled  to  be  discharged  under  the  decisions 
mad'j  by  me  in  Lust  v.  Grant  and  Solomon  v.  Same,t  and 
reported  in  the  10  N.  Y.  Civ.  Pro,  158,  and  cited 
upon  the  argument  in  support  of  the  motion,  even  if  that 

*  Laws  of  1886.  chap.  572. 

t  Aa  api>eal  was  not  taken  from  the  decision  in  People  ex  rel.  Lust 
r.  Grant,  but  in  People  ex  rel.  Solomon  v.  Grant  (4  cases)  appeals 
were  taken  to  the  general  term  of  the  supreme  court,  in  the  first 
department  (Van  Bbunt,  P.  J.,  Brady  and  Daniels,  J  J.),  and  the 
orders  appealed  from  aflfirmed  by  that  court  on  January  23, 18vS7.  The 
couit  did  not  write  any  opinion,  but  tiled  a  memorandum  of  its  deci- 
sion reading  as  follows  :  "  Orders  affirmed  with  810  costs  and  dis- 
bursements in  one  case,  on  op^'nion  of  Pottek,  J." 
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■decision  in  all  respects  should  be  affirmed  ;  but  as  tbat 
decisicm  was  undergoing  review  by  the  general  term,  in 
the  first  department,  and  might  be  reversed  as  to  the  prin- 
ciple which  the  defendant's  counsel  contended  was  applic- 
able to  this  case,  I  thought  it  best  to  withhold  any  decision 
upon  this  motion  until  the  decision  of  the  general  term 
in  the  above  mentioned  cases. 

Recently  I  have  seen  that  the  decision  in  those  cases 
■was  affirmed,  and  the  question  now  presented  is  whether 
the  motion  should  be  granted  upon  either  of  the  grounds 
of  defendant's  contention. 

The  first  ground  arises  upon  the  amendment  of  the 
several  sections  of  the  Code,  made  by  chaps.  672  and  648, 
Laws  of  1886. 

It  will  be  observed,  upon  reference  to  those  amend- 
ments, that  they  all  relate  to  the  duties  of  officers  and  in 
relation  to  imprisonment  of  persons  confined  in  the  jail  or 
within  the  jail  liberties  by  virtue  of  an  undertaking  pur- 
suant to  section  150,  conditioned  that  the  person  so  in 
custody, — that  is,  'luder  an  order  of  arrest,  surrender  by 
bail  or  execution  against  the  person, — shall  remain  a  pris- 
oner, and  shall  not  at  any  time  or  in  any  manner  escape  or 
go  without  the  liberties  of  the  jail  until  discharged  by 
due  course  of  law. 

Section  111  has  only  reference  to  that  class  of  defend- 
a,nts,  and  makes  provision  for  their  discharge  under  cer- 
tain circumstances,  viz.  :  Those  "  imprisoned  within  the 
prison  walls  of  a  jail "  and  those  "  imprisoned  within 
jail  liberties  of  any  jail." 

Prisoners  of  the  first  class  may  become  prisoners  of 
the  second  class  by  giving  the  undertaking  specified  in 
section  156,  above  referred  to,  aucl  in  no  other  way.  Prison- 
ers of  the  second  class  may  again  become  prisoners  of  the 
first  by  their  surrender  to  the  sheriff  through  their  bail 
or  sureties.  These  two  classes  only  are  mentioned  in  the 
various  sections  of  the  Code,  notably  in  sections  111,  149, 
150,  152,  153,  154,  155,  158,  160,  162,  572,  as  prisoners. 
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Each  of  these  classes  is  mentioned  as  prisoners,  whether 
confined  within  the  walls  of  a  jail,  or  within  the  jail 
liberties  and  in  custody  of  the  officers,  in  these  sections 
of  the  Code,  and  were  regarded  as  in  the  custody  of  the 
law  before  these  provisions  of  the  Code  were  enacted 
(Peters  v.  Henry,  6  Johns.  272;  Brown  v.  People,  75 
N.  Y.  438,  440). 

The  defendant  does  not  fall  within  either  of  these 
classes.  He  is  neither  a  prisoner  within  the  walls,  nor 
within  the  liberties,  of  the  jail.  The  undertaking  he  has 
given  to  the  sheriff  does  not  obligate  him  '*  not  to  escape 
in  any  manner  or  at  any  time  or  to  go  without  the 
liberties  of  the  jail."  He  may  go  when  or  where  he 
pleases,  without  or  within  the  county,  with  this  one  lim- 
itation, that  he  will,  when  required,  be  somewhere  in  the 
county  amenable  to  a  mandate  issued  upon  final  judg- 
ment in  this  action.  He  is  not,  in  fact  nor  in  contempla- 
tion of  law,  a  prisoner,  and  these  provisions  of  the  law  in 
relation  to  imprisonment  of  persons  in  civil  actions  and 
their  discharge  therefrom  have  no  application  to  his  case. 

There  is  no  hardship  in  this  case  of  which  the  defend- 
ant can  justly  complain.  He  had  his  choice  of  what 
condition  he  should  be  in  when  arrested  under  the  judge's 
order  in  this  action.  He  could  have  given  an  undertaking 
for  the  liberties  of  the  jail,  and  suffered  in  those  restricted 
liberties  for  six  months,  and  then  had  unrestrained 
liberty  to  go  where  he  pleased  for  all  time  ;  or  give  the 
undertaking — which  he  gave — for  the  other  kind  of  liberty, 
which  is  only  restricted  by  his  agreement  to  be  in  the 
county  in  case  he  shall  be  required  upon  final  judgment 
against  him  in  the  action. 

As  a  further  illustration  of  the  humane  character  of 
this  law,  I  see  no  reason  why,  if  the  defendant  made  a 
bad  choice  when  he  decided  what  kind  of  liberty  he  would 
have  and  is  dissatisfied  with  it,  he  cannot  now  obtain  tlie 
other  kind  by  a  surrender  to  the  sheriff  and  then  giving 
the  undertaking  for  the  jail  liberties,  and  after  submitting 
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to  sucli  restriction  for  six  months, — in  dull  times  or  un- 
pleasant wea.i/lier,perliaps, — obtain  that  larger  liberty  more 
desirable  with  a  larger  business  and  wider  range  of  travel 
with  tho  change  of  times  and  the  seasons. 

My  conclusion  is  that  the  first  ground  on  which  the 
motion  rests  is  untenabh-. 

The  defendant  invokes  section  572  as  amended  by  the 
same  chapter,  672,  above  referred  to,  as  entitling  him  to 
an  order  releasing  him  from  liability  to  arrest  upon  the 
final  judgment  in  this  action.  That  section  as  amended 
is  rendered  somewhat  obscure,  no  doubt,  in  the  effort  to 
adapt  it  to  the  amendments  of  the  other  sections,  and  to 
avoid  dividing  its  substance  into  additional  sections. 

Assuming  that  the  Legislature  intended  to  change  the 
law  upon  this  subject,  as  it  existed  in  the  Revised  Statutes 
and  the  provisions  of  the  Code  and  their  amendment* 
from  time  to  time,  and  the  decisions  of  the  courts,  requir- 
ing that  the  defendant,  when  making  this  motion,  should 
be  in  custody  (see  d  B.  S.  5  ed.  870  ;  Code  Procedure,^ 
§  288  ;.BostNvick  v.  Goetzel,  57  N.Y.  582,  and  cases  there 
referred  to),  and  permitting  a  defendant  not  in  custody  to 
make  the  motion,  it  results  that  the  granting  of  the 
motion  in  this  case  is  a  matter  resting  in  the  discretion, 
of  the  court.* 

I  will  not  here  undertake  to  decide  that  question.  If 
it  were  necessary,  I  should  be  inclined  to  the  opinion  that 
the  law  was  changed  by  the  amendment ;  but  as  a  matter 
discretion,  I  am  not  inclined  to  grant  that  part  of  the 
motion. 

As  we  have  seen,  the  defendant  has  not  been,  and  is 
not,  imprisoned  in  this  action,  though  a  judgment  was 
rendered  against  him,  and  fi-om  which  he  has  appealed. 
The  defendant  is  not  now  imprisoned  in  any  other  action, 
nor  liable  to  be,  so  far  as  shown  by  the  papers  upon  this 
motion.     It  is  to  be  presumed  that  the  defendant  expects. 

*  See  De  Silva  v.  Holden,  ante,  p.  404. 
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to  reTerse  the  judgment  against  him  in  this  action  as 
illegal  or  unjust.  If  he  is  not  disappointed  in  his  expecta- 
tions, the  judgment  will  be  reversed,  and  he  will  never  be 
imprisoned  or  arrested  upon  its  mandate. 

Should  the  defendant  be  heard  to  complain  that  the 
plaintiff  has  forborne  to  imprison  him  upon  an  unjust  and 
erroneous  judgment,  and,  if  the  judgment  is  reversed 
finally,  will  never  have  the  right  to  imprison  him  ?  That 
would  be  a  novel  and  extraordinary  use  to  apply  the  pro- 
visions of  that  humane  legislation  to  a  defendant  com- 
plaining that  the  plaintiff  has  been  so  considerate  and 
humane  as  not  to  imprison  him  on  an  unjust  judgment ; 
and  because  he  had  not  imprisoned  the  defendant,  when  the 
defendant  claims  that  plaintiff  ought  not  to,  that  the 
plaintiff  should  not  imprison  him  when  the  court  holds 
lie  ought  to,  if  judgment  should  be  affirmed. 

Motion  denied,  with  $10  costs. 


STICHTER,  ET  AL.,  Respondents,  v  TILLINGHAST, 

Appellant. 

Supreme  Court,   Fourth   Department,   General  Term, 
January,  1887. 

§§  803  et  seq. 
Inspection  (^  books  and  papers — WJien  ordered.* 

An  application  for  an  order  for  the  inspection  of  books,  etc. ,  after 
issue  joined,  must  shovi  that  the  discovery  is  sought  to  aid  tho 
applicant  to  prove  his  cause  of  action  or  his  defense. 

A  discovery  of  the  books,  etc.,  of  a  party  to  an  action  may  be  had  at 
the  instance  of  his  adversary  after  i^sue  joined,  under  Code  of  Civil 
Procedure,  sections  803  et  ser/.  and  on  grounds  other  than  those 
specified  in  rule  14  of  the  supreme  court. 

^here  the  papers  upon  which  an  order  for  the  inspection  of  the 

*  See  Note  on  Discovery  of  Books  and  Papers,  1  N.  K  div.  /Vn,  176. 
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books,  etc. ,  of  the  party  to  an  action  was  granted  did  not  show  or 
even  allege  that  the  books  would  furnish  evidence  which  would 
aid  the  plaintiffs  to  establish  their  cause  of  action,  and  no  excuse 
appeared  for  the  omission  of  definite  allegations,  such  papers  are 
insufficient  to  support  the  order. 
(Decided  January,  1887.) 

Appeal  from  order  permitting  the  plaintiffs  to  inspect 
books  and  accounts  of  defendant's  assignor. 

The  facts  sufficiently  appear  in  the  opinion. 

B.  T.  Wright,  for  the  defendant-appellant. 

Frank  H.  Hiscock,  for  plaintiffs-respondents. 

FoLLETT,  J. — Appeal  from  an  order  permitting  plaint- 
iffs to  inspect  the  books  and  accounts  of  defendant's 
assignor.  This  order  was  applied  for  and  granted  after 
issue  was  joined ;  but  it  has  been  twice  held  that  a  dis- 
covery may  be  had  after  issue  joined,  under  article  fourth, 
title  sixth,  chapter  eighth  of  the  Code  of  Civil  Proced- 
ure,* and  for  grounds  other  than  those  specified  in  the 
fourteenth  rule  of  the  supreme  court  (Amsinck  v.  North, 
2  N.  Y.  Month.  L.  Bui  67  ;t  aff'd,  62  Hozu.  Pr.  114  ;  S.  C,  12 
N.  7.  W.  Dig.  573;  Babbitt  v.  Crampton,l  N.  Y.  Civ.  Pro. 
109). 

An  application  after  issue  joined  must  show  that  the 
discovery  is  sought  to  aid  the  applicant  to  prove  his  cause 
of  action,  or  his  defense  (Douglas  v.  Delano,  20  N.  Y. 
Week.  Dig.  85  ;  Andrews  v.  Townshend,  2  N.  Y.  Civ.  Proc. 
76 ;  Shoe  &  Leather  Reporter  Assn.  v.  Bailey,  49  N.  Y. 
Super.  (17  J.  &  S.)  385 ;  Mott  v  Consumers'  Ice  Co.,  52 
How.  Pr.  148 ;  2  Wait's  Pr.  531 ;  Baylies  Trial  Pr.  120 ;  Hare 
on  Discovery,  3  Am.  ed.  197).     The  general  terms  of  the 

*  Section  803  et  seq.  fS.  C,  1  iV.  F.  Civ.  Pro.  180,  note. 
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supreme  court,  of  the  superior  court,  and  of  the  court 
of  common  pleas  are  in  accord  on  this  question. 

This  court  held  in  Adams  v.  Cavanaugh  (37  Hun,  232), 
that  a  party  cannot  be  examined  under  article  one,  title 
three,  chapter  nine  of  the  Code  of  Civil  Procedure,* 
except  for  the  purpose  of  proving  the  applicant's  cause  of 
action,  or  defense. 

The  papers  upon  which  this  order  was  granted  do  not 
show,  or  even  allege  that  the  books  will  furnish  evidence 
which  will  aid  the  plaintiffs  to  establish  their  cause  of 
action.  There  seems  to  be  no  excuse  in  this  case  for  the 
omission  of  definite  allegations,  as  the  plaintiff's  counsel 
has  been  permitted  to  examine  the  books  for  two  days, 
and  the  defendant  offered  a  further  examination,  and  to 
permit  them  to  be  examined  by  an  expert,  to  be  agreed 
upon  by  the  parties.  An  examination  under  an  order 
seems  to  be  sought  because  defendant  refused  to  permit 
an  examination  by  an  expert  unknown  to  him  and  not 
named  by  plaintiffs. 

We  think  the  allegations  in  the  moving  papers  insuffi- 
cient to  support  the  order. 

The  view  taken  of  the  merits  of  this  appeal  renders  it 
unnecessary  to  consider  whether  the  supreme  court  rule 
37  was  a  bar  to  granting  this  order  upon  an  order  to  show 
cause  returnable  out  of  the  judicial  district  in  which  the 
venue  of  the  action  was  laid. 

The  order  is  reversed,  with  $10  costs  and  printing  dis- 
bursements, and  the  motion  denied,  with  $10  costs,  but 
without  prejudice  to  the  right  of  the  plaintiffs  to  make  a 
new  application  for  discovery,  upon  the  payment  of  the 
costs. 

Hardin,  P.  J.,  and  Boardman,  J.,  concurred. 

*  Section  870  et  seq.,  relating  to  examination  of  party  before  trial. 
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JONES,  Respondent,  v.  SHERMAN,  Appellant. 

City  Couet  of  New  York,  General  Term,  February,  1887. 

§§  2433,  2455,  2456,  3240. 

Supplemenla-ry  proceedings — Costs. 

The  only  costa  that  can  be  allowed  on  appeal  from  an  order  made  in 
proceedings  supplementary  to  execution  committing  defendant  for 
contempt,  are  motion  costs, — i.e.,  $10  and  disbursements. 

Although  proceedings  supplementary  to  execution  are  no  longer  re- 
garded as  proceedings  in  an  action,  but  as  distinct  special  proceed- 
ings, yet  the  mode  of  reviewing  orders  therein  and  the  practice 
relating  thereto  are  the  same  as  if  the  orders  had  been  made  in  an 
ordinary  action. 

Appeals  from  orders  are,  for  the  purpose  of  determining  the  amount 
of  costs,  merely  regarded  as  motions. 

(Decided  February  25,  1887.) 

Appeal  by  defendant  from  order  of  special  term  made 
on  retaxation  of  costs. 

The  defendant,  a  judgment  debter,  was  adjudged  guilty 
of  contempt  in  proceedings  supplementary  to  execution, 
and  an  order  made  for  his  committal.  He  appealed  from 
that  order  to  the  general  term  of  this  court,  which  re- 
versed it,  with  costs  ;  he  presented  a  bill  of  costs  to  the 
clerk,  claiming  $60  costs  besides  disbursements,  and  the 
clerk  allowed  the  same  ;  the  plaintiff  thereupon  moved  at 
special  term  for  a  new  taxation,  and  the  court  reduced  the 
amount  of  costs  to  $10  and  disbursements ;  and  the  defen- 
dant took  this  appeal  from  the  order  thereupon  entered. 

L.  F.  Post,  for  defendant-appellant. 
H,  QuacJcenbos,  for  plaintiff-respondent. 
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McAdam,  Ch.  J. — Proceedings  supplementary  to  execu- 
tion are  no  longer  regarded  as  proceedings  in  an  action, 

but  distinct  "  special  proceedings  "  (Tliroop's  Code,  §  2433  -1 

And  notes),  yet  the  mode  of  reviewing  orders  madia  there-  ! 

in,  and  the  practice  relating  thereto,  are  the  same  as  if  the  ', 

order  had  been  made  in    an    ordinary  action   (§   2433,  i 

subd.  2).     The  amount  of  costs  recoverable  in  such  pro-  3 

ceedings  is  regulated  by  sections  2455  and  2456.  The  motion  ' 

to  punish  for  contempt  went  to  the  general  term.     It  was  ' 

therefore  nothing  more  than  a  continuation  of  the  motion  I 

on  appeal  in  the  same  court.     There  it  was  in  the  category  ' 

of   motions,  and  no    more  than  $10  could  be    allowed  ! 

as  costs,  besides  disbursements  (Phipps  v.  Carman,  26  ^ 

^un,  520).      The  rule  is  that  appeals  from   orders   are  ' 

xnerelv  rejgarded  as  moijions  for  the  purpose  of  costs  {Par'  ■ 

sons  on  Co^ts,  9^).  *      As  the  costs  in  these  proceedings  ' 
are  specially  prescribed,  section  3240,  which  relates  only 
to  costs  in  special  proceedings  *'  not  otherwise  regulated,'* 

has  no  application  to  the  present  contention.     The  court  1 
below  was  right  in  limiting  the  costs  on  appeal  to  $10 

costs  and  disbursements  (People  v.  Cooper,  10  N.  Y.  Week.  ] 

Diig.  7t),  and  the  order  must  be  afl&rmed,  with  costs.  'i 

Hyatt,  J.,  concurred,  ] 

*  The  cases  cited  in  Parsons  o»  Costs  to  sustain  the  proposition  ^ 

are  :    Sivage  v.  Darrow,  4  How.  Pr.  74  ;  S.  C,  2  Cotk  R.  57 ;  Pen-  ^ 

nell  r.  WUson.  5  Robt.  674  ;  S.  C,  2  Abb.  Pr.  N.  S.  466.  I 
Yoi.  X— 27 
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CANARIE,  Respondent,  v.  KNOWLES   and   Anotheb, 
Appellants. 

Supreme    Court,    First   Department,    General   Term,, 
March,   1887. 

§1294. 

Appeal —  When  right  to  waived  by  amditional  acceptance  of  henefii.. 

Where  an  injunction  order  was  continued  unless  the  defendants 
stipulate  that  the  plaintiff  should  recover  a  certain  sum  as  dam- 
ages if  he  succeeds  in  the  action  and  the  defendants  gave  such 
stipulation,  but  in  their  stipulation  stated  that  the  same  was 
made  and  served  under  protest  and  was  not  to  be  considered  as  a 
waiver  of  the  defendants'  right  to  appeal  therefrom,  — Held,  that 
the  defendants  thereby  waived  their  right  to  appeal ;  that  the  pro- 
test did  not  prevent  the  defendants'  action  operating  as  a  waiver 
of  such  right ;  that  the  defendants  did  not  act  under  duress  in 
serving  the  stipulation,  for  had  the  proviso  been  omitted 
their  only  remedy  would  have  been  an  appeal  from  the  order,  and 
that  remedy  was  equally  open  to  them,  the  proviso  being  added. 

A  party  who  avails  himself  of  provisions  in  his  favor  contained  in 
an  order  thereby  waives  the  right  to  appeal  from  other  provisions 
therein  which  are  adverse  to  him. 

i Decided  March  18,  1887.) 

Appeal  by  defendants  from  an  order  continuing  injunc- 
tion during  tlie  pendency  of  the  action. 

The  facts  are  fully  stated  in  the  opinion. 

George  W.  Wingate  {Hirsch  &  Easquin,  attorneys),  for 
defendants-appellants. 

W.  BourJce  Cochran  {Cochran  &  Clarke,  attorneys),  for 
plaintiff-respondent. 
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Chubchill,  J. — December  10, 1885,  plaintiff  procured 
an  order  of  injunction  forbidding  defendants  to  allow  any 
person  other  than  the  plaintiff  to  occupy  for  dramatic 
purposes  the  building  known  as  the  "Grand  Opera 
House,"  in  the  city  of  Brooklyn,  during  the  week  com- 
mencing December  21,  1885,  or  until  the  further  order  of 
the  court ;  and  also  ordering  the  defendants  to  refrain 
from  interfeiing  in  any  manner  with  the  right  of  the  plaint- 
iff to  occupy  the  same  during  that  week. 

The  order  further  required  the  defendants  to  show 
cause  at  a  special  term  to  be  held  at  chambers  in  New 
York,  December  19,  1885,  why  the  injunction  should  not 
be  continued  during  the  pendency  of  the  action.  On  the 
19th,  cause  was  shown,  and  an  order  made  by  the  court 
continuing  and  making  permanent  the  injunction,  but  with 
the  following  proviso  added  : 

"  Provided,  however,  that  in  case  the  defendants  shall 
serve  a  written  stipulation  that  the  damages  to  be  re- 
covered by  the  plaintiff  in  this  action  (in  case  he  shall  be 
decreed  to  be  entitled  to  recover  damages  from  the  de- 
fendants therein)  will  be  $2,000,  less  the  expenses  of  the 
salaries  of  the  company  for  the  week  in  question,  which 
the  plaintiff  will  not  be  bound  to  pay ;  that  upon  the  ser- 
vice of  such  stipulation,  signed  by  the  defendant's  attor- 
neys, upon  the  plaintiffs  attorney,  the  injunction  hereby 
granted  shall  thereupon  stand  dissolved." 

December  21  the  defendants  executed  and  served  the 
stipulation  called  for  by  the  proviso,  and  the  injunction 
was  thereupon  dissolved.  Indorsed  upon  the  stipulation 
as  served  was  the  following  notice : 

"  Please  take  notice  that  the  within  stipulation  is  made 
and  served  in  pursuance  of  the  injunction  order  of  the  19th 
instant,  and  that  the  same  is  made  and  served  under  protest, 
and  is  not  to  be  considered  as  constituting  our  assent  t« 
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such  order  or  any  waiver  of  the  defend^r^t's  rigkt  to  ap- 
peal therefrom.     Dated  Decembe;*  21,  1885. 

HiRSH  &  Easquin, 
Attorneys  for  defendants. 
"  To  W.  BOURKE  COCKRAN,  Esq., 
Attorney  for  plaintiff." 

December  22  the  defendants  appealed  from  the  order 
of  December  19  and  every  part  of  it  to  the  general  term. 

The  proviso  of  the  order  was  a  favor  to  the  defendants. 
It  put  within  their  power  to  obtain,  what  in  showing  cause 
they  were  seeking  to  obtain,  i.  e.,  a  dissolution  of  the  in- 
junction.    They  availed  themselves  of  the  provision  and 

thereby  obtained  such  dissolution. 
[^]         This  action  on  their  part  was  inconsistent  with  and 

a  waiver  of  their  right  to  appeal  from  the  order  (Smith 
V.  Eathbun,  75  N.    Y.  122 ;  Baylies  on  New  Trials,  19  ef 

seq.  and  cases  cited ;  4  Wait  Pr.  216). 
f*]         It  cannot  be  said  that  the  defendants  acted  under 

duress  in  serving  the  stipulation.  Had  the  proviso 
been  omitted,  their  only  remedy  would  have  been  an  ap- 
peal from  the  order.  This  remedy  was  equally  open  to 
them,  the  proviso  being  added  (Chapin  v.  Foster,  N.  Y.  Ct. 

of  Appeals,  33  Alb.  L.  J.  33). 
P]        The  case  just  cited  recognizes  the  rule  '*  that  a  party 

who  has  availed  himself  of  provisions  in  his  favor  con- 
tained in  an  order  has  thereby  waived  the  right  to  appeal 
from   other    provisions   therein  which    are    adverse    to 
,      him." 
^*^        The   defendants,  in  acting  upon  the  proviso  and 

^erving  the  stipulation,  made  the  plaintiff's  situation 
less  favorable  than  it  was  when  the  order  appealed  from 
was  made,  since  by  their  action  the  injunction  was  dis- 
solved, and  they  could  not  after  that  insist  upon  their 
ri^ht  to  appeal  (Grunberg  v.  Blumenlahl,  66  How.  Pr.  62).* 

,*  Si^e  Claflin  v.  Frankel,  3  N.  Y.   Civ.  Pro.  109  ;  Jayne  v.  Jayne, 
6  Id.  94. 
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I*]      The  protest  served  did  not  prevent  the  defendants* 
action  operating  as  a  waiver  of  their  right  to  appeal 
(Dambman  v.  Schulting,  6  Hun,  29). 

The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  usnal  disbursements. 

Daniels  and  Brady,  JJ.,  concurred. 


ELAGrG,  Respondent,  v.  COOPER,  Appellant. 

Superior  Court  of  the  City  of  New  York,  General  Term, 
November,  1886. 

§§  724,  1240. 

Jvdgmetit — When   leave   to   defend  after   entry   of,    does  not  affect  its 

validity. 

Where  judgment  was  entered  by  default  and  an  order  thereafter  made 
permitting  the  defendant  to  defend,  but  directing  that  the  judg- 
ment stand  as  security,  and  that  no  execution  issue  thereon  until 
the  determination  of  the  action,  the  judgment  is  not  vacated  by 
the  entry  of  a  subsequent  judgment  in  the  action,  but  it  can  then 
— the  action  having  been  determined — be  enforced  in  the  way  pro- 
vided by  law. 

A  defendant  against  whom  judgment  has  been  entered  by  default 
who  accepts  leave  to  defend,  is  bound  by  the  order  granting  Buch 
leave,  and  cannot  thereafter  insist  that  the  terms  are  irregular. 

On  a  motion  to  set  aside  an  execution  under  which  real  property  has 
been  advertised  for  sale,  it  is  not  necessary  to  determine  whether 
the  judgment  is  a  lien  on  such  real  property,  as,  if  it  is  not,  no  in- 
terest will  pass  on  the  salo. 

(Decided  November  10,  1886.) 

Appeal  by  defendant  from  order  denying  his  motion 
to  set  aside  an  execution  issued  against  his  property. 
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July  3,  1883,  plaintifi  obtained  judgment  by  default. 
This  default  was  opened  for  purpose  of  permitting  a  trial 
on  the  merits,  but  on  condition  that  "  the  judgment  stand 
as  security  but  no  execution  to  issue  thereon  until  after 
the  determination  of  the  action."  In  May,  1886,  after  trial 
on  the  merits,  judgment  was  again  entered  in  favor  of 
plain tijff,  upon  which  he  issued  an  execution,  which  being 
returned  unsatisfied,  he  issued  execution  on  the  judgment 
recovered  July  3, 1883.  Defendant  moved  to  set  aside  such 
execution.  From  the  order  denying  that  motion  this  ap- 
peal was  taken. 

Other  facts  appear  in  the  report  of  the  decision  in 
O'Rourke  v.  Henry  Prouse  Cooper  Co.,  ante,  p.  321. 

D.  U.  Robinson,  for  defendant-appellant. 

William  L.  Flagg,  for  plaintiff-respondent. 

Per  Curiam. — [Sedgwick,  Ch.  J.,  and  Ingraham,  J.] — The 
judgment  entered  by  default  July  3, 1883,  was  a  final  judg- 
ment within  the  provisions  of  section  1240  of  the  Code, 
and  an  execution  on  such  judgment  was  regular. 

The  defendant  applied  to  the  court  for  leave  to  defend 
the  action,  and  that  application  was  granted,  but  the  judg- 
ment as  entered  was  not  vacated,  and  as  a  condition  for 
the  favor  granted  it  was  provided  "  that  the  judgment 
stand  as  security,  but  no  execution  to  issue  thereon  until 
after  the  determination  of  the  action." 

The  defendant,  having  accepted  the  favor  granted,  was 
bound  by  the  conditions  imposed,  and  on  the  determina- 
tion against  him  of  the  defense  interposed,  under  the  pro- 
visions of  the  order  the  conditions  upon  which  the  leave 
leave  was  granted  became  binding  upon  him. 

The  subsequent  judgment  entered  did  not  have  the  ef- 
fect of  vacating  the  original  judgment.  That  stood  under 
the  terms  of  the  order,  and,  the  period  during  which  no 
execution  was  to  issue  having  expired,  we  can  see  no  rea- 
son why  the  judgment  originally  entered  should  not  be 
enforced  in  the  way  provided  by  law. 

It  is  not  necessary  to  determine  whether  the  judgment 
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is  a  lien  upon  the  property  advertised  for  sale.  If  the 
judgment  is  not  a  lien  upon  such  property  no  interest 
therein  will  pass  under  the  sale,  and,  the  judgment  and 
execution  being  legular,  the  plaintiflfe  had  the  right  to 
enforce  the  judgment  against  all  the  property  upon  which 
it  is  a  lien. 

The  defendant  having  accepted  the  leave  to  defend 
granted  by  the  order,  it  is  too  late  for  him  to  insist  that 
the  terms  upon  which  such  leave  was  granted  were  irregu- 
lar. We  think  the  order  appealed  from  should  be  affirmed, 
with  $10  costs  and  disbursements. 


LERCHE,  Appellant,  v.  BRASHER,  as  Administbator, 
ETC.,  Respondent. 

Court  of  Appeals,   January,  1887. 

§§  829,  933. 

Evidence — WTien  testimony   as  to  conversations  and  transactions  toiih 
decedent,   not  admitted — WJien    admission  of,  material — 
W/ten  transcript  of  record  (tf  power  of  attor- 
ney, properly  received  in  evidence, 

Evidence  by  the  plaintiff,  in  an  action  against  an  administrator,  to 
the  effect  that  he  had  not  been  paid  for  services  rendered  by  him 
for  the  decedent,  negatives  a  personal  transaction  with  the  deced- 
ent, and  is  equivalent  to  a  declaration  that  neither  the  deceased, 
nor  his  administrator  had  paid  for  the  services  rendered,  and  is 
improperly  admitted.  [']  But  where  there  is  no  evidence  of  pay- 
ment,— the  defense  of  payment  being  an  affirmative  defense,  and 
the  burden  of  proving  it  upon  the  defendant, — such  testimony  in 
no  possible  respect  affects  the  result  and  is  not  a  ground  for 
reversing  the  judgment.  (2] 

The  plaintiff  in  an  action  to  recover  for  services  rendered  the  deced- 
ent of  the  defendant  cannot  testify  to  an  employment  or  request 
by  such  decedent ;  but,  where  such  employment  or  request  was 
proved  by  other  evidence,  he  may  describe  simply  the  things 
which  he  did,  provided  such  acts  could  have  been  done  in  the 
absence  of  the  deceased,  and  without  his  immediate  personal  parti- 
cipation. [3] 
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In  an  action  to  recover  for  services  rendered  the  decedent,  bronght 
against  his  administrator,  a  question  addressed  to  the  plaintiff  in- 
quiring,   "  What  was  done  by  you —excepting,  of  course,  personal 

transactions  or  communications  with  the  deceased — from  the 

time  you  first  commenced  your  labor  down  to  his  death  ?  "  is  noi 
incompetent  as  cfdling  for  a  personal  transaction  with  the  de- 
ceased ;  the  question  was  proper  in  form ;  it  called  for  no  objec- 
tionable proof  ;  and,  if  any  was  proffered  under  it,  the  defendent's 
duty  was  to  object  specifically  and  move  to  strike  out  so  much  of 
the  answer  as  exceeded  the  legitimate  scope  of  the  inquiry.  [*J 

Objection  to  testimony  after  it  is  given  may  possibly  be  treated  as  a 
motion  to  strike  out  such  testimony,  p] 

In  an  action  brought  against  an  administrator  to  recover  for  services 
rendered  his  decedent,  in  natters  pertaining  to  two  actions,  evi- 
dence that  the  plaintiff  went  to  the  office  of  the  decedent's  attor- 
neys and  got  the  papers  in  one  of  the  cases,  and  went  to  Albany  to 
prepare  his  case  with  the  decedent's  counsel,  for  the  court  c^ 
appeals,  is  evidence  of  independent  facts  in  which  the  deceased 
■was  not  a  personal  participator  ;  and  which  if  living  he  could  not 
for  that  reason  have  contradicted,  and  does  not  necessarily  involve 
a  personal  transaction  with  him.  [^j 

If,  in  such  a  case,  the  employment  or  request  in  any  manner  or  to 
any  extent  restod  upon  infereaoe  drawn  from  the  character  of  the 
acts  done,  the  evidence  would  be  incompetent ;  but  where  no  such 
error  was  committed,  and  the  jury  were  expressly  charged  that  be- 
fore they  could  find  the  fact  of  employment  they  must  be  satisfied 
of  it,  by  testimony  other  than  plaintiff's,  the  evidence  is  properly 
admitted.  [^] 

Where  in  an  action  brought  against  the  personal  representative  of  & 
decedent  to  recover  for  services  rendered  under  a  power  of 
attorney,  the  plaintiff  testified  without  objection  that  he  had  had  the 
original  in  his  possession,  but  lost  it ;  and  a  certified  transcript, 
from  the  register's  office  in  New  York  county,  of  the  power  of 
attorney,  was  offered  in  evidence,  «md  the  power  of  attorney 
related  to  real  estate  of  the  defendant  which  it  was  shown  was  situ- 
ate in  New  York  county, — Hdd,  that  said  power  of  attorney  was  pro- 
perly read  in  evidence.  P] 

lierche  v.  Brasher  (8  N.  Y.  Civ.  Pro.  115),  reversed,  p] 

(Decided  January,  1887.) 

Appeal  by  plaintiff  from  an  order  of  the  general  term, 
of  the  supreme  court  in  the  second  department,  affirm- 
ing an  order  made  at  circuit,  setting  aside  a  verdict  for 
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$750,  in  his  favor,  and  granting  a  new  trial  on  defendant's- 
motion,  made  at  the  close  of  the  trial  upon  exceptions. 
Reported  below,  8  N.  Y.  Civ.  Pro.  115. 

The  action  was  brought  by  the  plaintiff  to  recoyer 
$2,675  for  services  alleged  to  have  been  rendered  Pierre  M. 
Van  Wyck,  the  defendant's  decedent,  in  his  life-time ;  and 
the  answer  put  in  issue  the  rendering  of  the  services  and 
the  value  thereof;  and  also  set  up  a  counter-claim  that 
the  decedent  was  the  owner  of  certain  bonds  and  mort- 
gsiges  worth  $9,675 ;  and  that  plaintiff  became  possessed 
of  the  same,  and,  for  the  purpose  of  defrauding  his  estate, 
transferred  said  bonds  and  mortgages  to  Francis  Xavier 
Huber ;  that  an  action  was  cojnmenced  against  said  Huber, 
in  the  supreme  court,  to  recover  said  bonds  and  mort- 
gages, in  which  judgment  was  recovered  by  the  defendant 
herein  ;  and  that,  in  prosecuting  such  action,  and  recover- 
ing such  judgment,  the  defendant  necessarily  expended 
the  sum  of  $2,000.  On  the  trial,  the  jury  found  a  verdict 
for  $7.jO  in  favor  of  the  plaintiff,  and  the  justice  presiding 
at  the  circuit,  upon  defendant's  motion,  directed  a  new 
trial  on  the  exceptions,  and  an  order  entered  upon  his 
decision  was  affirmed  by  the  general  term  on  appeaL 
Other  facts  are  stated  in  the  opinion. 

G.  A.  Clement  {King  &  OfemeTi/,  attorneys),  for  plaintiff- 
appellant. 

There  was  no  error  in  regard  to  the  admission  of 
evidence  concerning  a  lost  power  of  attorney.  The  instru- 
ment in  question, —a  certified  transcript  of  a  record, — was 
offered  in  evidence  by  plaintift's  counsel  and  was  objected 
to  on  the  ground  that  it  was  secondary  evidence.  The 
court  admitted  it  as  proof  only  that  a  paper  of  that  kind 
was  on  record.  It  being  a  certified  transcript  of  a  record, 
there  was  more  reason  for  the  plaintiff  to  except  than  the 
defendant,  as  the  statute  expressly  makes  such  a  tran- 
script competent  evidence  as  the  originaL    Code  Civ.  Pro^ 
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§  933.  The  cases  cited  by  the  court  below  in  its  opinion 
obviously  have  no  application  to  the  facts  of  this  case. 
In  both  the  cases  cited  (Hadsale  v.  Scott,  26  Hun^  6i7,  and 
Pease  v.  Barnett,  30  Han,  525),  the  witness  was  questioned 
and  testified  to  the  contents  of  the  lost  instrument.  In 
this  case,  there  was  no  such  question  or  evidence  whatever, 
other  than  what  plaintiff  testified  to  on  cross-examination  ; 
his  only  testimony  in  relation  to  the  lost  power  of  attorney 
was  that  he  had  had  the  original,  that  he  had  made  search 
for  it,  and  that  it  was  lost,  and  to  this  evidence  there  was  on 
objection  or  exception.  The  case  of  Holcomb  v.  Holcomb, 
95  N.  Y.  325,  cited  by  the  court  below,  does  not  apply  to 
this  case.  By  reading  the  whole  opinion  of  the  court  of 
appeals  in  that  case,  it  is  clear  there  was  a  violation 
of  the  statute  in  receiving  certain  specified  evidence. 
There  is  no  such  evidence  whatever  in  this  case.  The 
statute  is  limited  in  its  legal  operative  force  to  personal 
transactions  and  communications  ;  a  case  must  be  within 
the  letter  as  well  as  the  spirit  of  the  statute ;  the  exclu- 
sion of  evidence  must  be  made  out  by  the  party  alleging 
its  incompetency  as  to  the  particular  matter.  Pinney  v. 
Orth,  2  N.  Y.  Civ.  Pro.  1 ;  Gary  v.  White,  59  Id.  339 ;  Severn 
V.  National  State  Bank,  18  Hun,  223,  229 ;  Ham  v.  Van 
Orden,  84  K  Y.  257;  Pratt  v.  Elkins,  80  Id.  201 ;  Wads- 
worth  V.  Hermann,  85  Id.  639.  There  was  no  error, 
requiring  a  new  trial,  in  the  allowance  of  the  question : 
*'Has  any  part  of  this  been  paid?  Ans.  No."  Neither 
the  question  nor  the  answer  called  for  or  disclosed  any 
personal  transaction  or  communication  with  deceased.  Non 
constat  it  was  paid  by  defendant  himself,  the  administrator, 
or  by  an  agent  of  Mr.  Van  Wyck.  Pratt  v.  Elkins,  80  N. 
Y.  201.  If,  as  the  court  states  in  its  opinion,  the  question 
should  have  been  limited  to  the  administrator,  that  was 
really  the  only  ground  of  objection.  But  there  was  no 
such  objection  made  or  taken.  If  it  had,  it  might  have 
been  obviated.  It  cannot  therefore,  under  well  settled 
Tules  be  considered  on  appeal      Ward  v.  Kilpatrick,  85 
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N.  T.  417.  It  is  obvious  that  neither  the  question  nor 
answer  prejudiced  the  defendant,  and  this  is  conceded  by 
the  court  below.  And  see  Rowland  v.  Hegeman,  1  Hun^ 
491 ;  affd.,  59  N.  Y.  643.  There  was  no  error  in  the  charge 
of  the  trial  court  to  the  jury  :  "  That  the  statute  does  not 
prohibit  a  man,  after  his  employment  has  been  shown  by 
other  evidence,  from  testifying  as  to  the  services  which  he 
Las  performed."  If  there  was  anything  in  response 
objectionable,  defendant's  proper  remedy  was  by  motion 
to  strike  out  or  request  to  charge  jury  to  disregard.  But 
there  was  no  such  motion  or  request  See  Platner  v. 
Platner,  78  N.  Y.  91 ;  Pontius  v.  People,  82  Id.  347. 

Morris  &  Pearscdl,  for  defendants-respondents. 

The  court  erred  in  allowing  plaintiff  to  testify,  against 
defendant's  objection  to  the  question  :  "  Has  any  part  of 
this  been  paid  ?  Answer.  No."  It  is  well  settled  that  a 
negative  fact  cannot  be  proved  by  a  witness  who  is  a 
party  and  brought  within  section  829.  Dyer  v.  Dyer,  48 
Barb.  190  ;  Howell  v.  Van  Siclen,  6  Hun,  115  ;  Haughey  v. 
Wright,  12  Id.  179 ;  Boughton  v.  Bogardus,  7  N.  Y.  Civ. 
Fro.  252. 

The  question :  "  Has  any  part  of  the  claim  been  paid  ?  " 
should  have  been  excluded.  Wilson  v.  Reynolds,  31  Hun, 
47  ;  Howell  v.  Van  Sicklen,  6  Id.  115  ;  Somerville  v.  Crook, 
9  II.  664;  Baldwin  v.  Smith,  5  Id.  434;  Williams  v. 
Davis,  7  N.  Y.  Civ.  Pro.  282 ;  HUl  v.  Heemans,  17  Hun, 
470  ;  Haughey  v.  Wright,  12  Id.  179 ;  Fooley  v.  Bacon, 
70  N.  Y.  34 ;  Chadwick  v.  Fonner,  69  Id.  406 ;  Brague  v. 
Lord,  2  Abb.  N.  C.  1  ;  Pease  v.  Barnett,  30  Hun,  525 ; 
Hadsell  v.  Scott,  26  Id.  617.  The  court  erred  in  permit- 
ting plaintiff  to  testify  to  the  various  services  rendered  by 
him  for  deceased.  Williams  v.  Davis,  7  N.  Y.  Civ.  Pro. 
282 ;  Holcomb  v.  Holcomb,  95  N.  Y.  316  ;  Fisher  v.  Ver- 
plank,  7  Hun,  150 ;  Boughton  v.  Bogardus,  7  N.  Y.  Civ. 
Pro.  252. 
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FiNCHj  J. — The  plaintiff  brought  this  action  claiming^ 
to  recover  about  $2,b00  as  compensation  for  services  ren- 
dered to  the  defendant's  testator  in  the  character  of  his. 
agont  and  attorney.  The  contract  of  employment  was 
proved  beyond  all  question,  by  evidence  wholly  uncontra- 
dicted, and  of  a  kind  open  to  no  criticism.  The  services  ren- 
dered began  a  few  days  before  January  14,  1880,  on  which 
day  the  plaintiff  collected  a  judgment  of  about  $500  m 
JEavor  of  Van  Wyck.  On  that  day,  the  latter,  by  a  written 
instrument,  the  signature  to  which  was  proven,  and  not 
questioned,  appointed  plaintiff  his  "  attorney  in  fact "  for 
all  matters  pertaining  to  two  actions  whicli  were  specified. 
That  the  employment  was  earlier  than  that,  is  evident^ 
from  a  letter  of  Van  Wyck,  dated  December  30,  1879,  in 
which  he  speaks  plainly  of  the  existing  relation.  Other 
letters  are  quite  as  decisive,  and  on  February  10, 1880,  Van 
"Wyck  gave  to  plaintiff  a  general  power  of  attorney,  cover- 
ing substantially  the  transaction  of  all  his  business.  The 
employment  was  further  proved,  by  at  least  one  witness,. 
wIto  r;wore  to  the  statements  of  tho  testator  to  that  effect. 
The  general  character  of  the  services  contracted  for  9,nd 
rendered,  Avas  also  sliown  by  evidence  outside  of  anything 
which  fell  from  the  plaintiff.  The  property  of  the  testa- 
tor had  been  taken  from  him  on  account  of  his  intemperate 
habits,  and  played  in  the  hands  of  a  committee.  Van 
Wyck  had  become  restored  to  health  and  capacity,  and 
entitled  to  receive  back  and  manage  his  property.  The 
committee  had  placed  the  estate  in  the  hands  of  Morris 
&  Pearsall,  his  attorneys,  and  in  a  letter,  dated  February 
27,  Van  Wyck  notifies  plaintiff,  that  they  had  agreed  to 
deliver  the  papers,  if  he  (Van  Wyck)  would  care  for  them, 
and  adds  :  "  I  shall  not  go,  and  so  shall  answer.  They 
shall  settle  with  you  alone."  That  they  did  so  settle,  the 
defendant  himself  proved.  The  amount  of  property 
thus  delivered  over,  was  about  $28,000.  The  defendant, 
also  proved  the  payment  of  the  Walsh  mortgage  of  $5,500,. 
and  the  interest  upon  it,  to  plaintiff.      There  was  thust 
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clear  evidence  of  the  employment,  and  the  general  nature 
of  the  services  rendered,  oatside  of  any  testimony  given 
by  the  plaintiflf  in  his  own  behall  A  verdict  was  rendered 
in  his  fikvor  for  $750,  or  about  one  quarter  of  his  claim. 
A  motion  was  made  upon  the  minutes,  and  the  exceptions 
taken,  to  set  aside  the  verdict,  and  for  a  new  trial,  which 
was  granted  npon  two  grounds,  relating  to  the  admission 
of  evidence.  On  appeal,  the  general  term  affirmed  the 
order,  but  for  other  and  different  reasons. 

The  trial  judge  specified  two  such  errors  as  the  ground 
of  his  action.  On  the  hearing,  after  the  plaintiff  had  de- 
scribed the  work  he  had  done,  he  was  asked  if  he  had  been 
paid  for  it.  To  this  inquiry,  the  defendant  objected,  as 
involving  a  personal  transaction  with  the  deceased.  The 
objection  was  overruled,  an  exception  taken,  and  the  wit- 
ness answered  "No."  The  answer  negatived  a  personal 
transaction  with  the  testator,  and  was  equivalent  to  a 
declaration,  that  neither  the  deceased  nor  his  administra- 
tor with  the  will  annexed  had  paid  for  the  services  ren- 
dered. But  while  the  objection  was  a  good  one,  the  evidence 
was  wholly  immaterial.  The  pltiintiff  was  not  required  to 
prove  the  negative,  and  payment  was  an  affirmative  defense, 
the  burden  of  establishing  which  was  upon  the  defendant. 
Ko  evidence  in  that  direction  was  offered  or  given,  and 
striking  out  the  inadmissible  answer  would,  in  no  pos- 
sible respect,  affect  the  result  reached.  We  ought  not  to 
reverse  a  judgment  on  so  narrow  a  ground. 

The  trial  judge  further  held,  that  it  was  error  to  admit 
the  transcript  from  the  register's  office  of  New  York  of 
Tan  Wyck's  power  of  attorney.  When  first  offered,  it  was 
objected  to,  as  secondary  evidence,  and  as  no  proof  of  the 
original.  The  court  said,  "  It  is  no  proof  that  Van  Wyck 
executed  it  ;  it  is  simply  proof  that  a  paper  of  this  kind 
is  on  record  ;  "  and  thereupon  overruled  the  objection,  and 
defendant  excepted.  The  plaintiff  then  testified,  without 
objection,  that  he  had  had  the  original  in  his  possession, 
but  had  lost  it,  and  on  a  careful  search  had  been  unable 


430  CIVIL  PKOCEDUEE  REPOETS. 

Lerche  v.  Brasher. 

to  find  it.  At  a  later  period  of  the  case,  the  power  of 
attorney  was  read  in  evidence,  against  an  objection  that 
there  was  no  proof  that  Van  Wyck  ever  executed  it  and 
the  paper  was  incompetent. 

By  the  revised  statutes  (voL  3,  6  ed.  p.  1151,  §  73)  a 
power  of  attorney,  authorizing,  as  did  the  one  in  question, 
the  conveyance  of  real  estate,  may  be  recorded  in  the 
clerk's  office  of  any  county  in  which  the  land  affected  is 
situated,  and  the  record  be  received  in  evidence  with  like 
effect  as  a  conveyance.  My  first  impression  was  that  there 
was  not  sufficient  proof  that  Van  Wyck  owned  land  situa- 
ted in  New  York  county,  but  a  careful  reading  of  the  evi- 
dence shows  that,  while  the  proof  was  not  direct  and 
pointed,  there  is  an  abundance  of  it  from  which  the 
natural  and  necessary  inference  of  such  locality  follows. 
The  Code  provides  (§  933)  that  a  transcript  from  a  record 
kept  "pursuant  to  law"  in  a  public  office  of  the  State 
whose  incumbent  has  an  official  seal,  when  properly  cer- 
tified by  the  officer,  is  evidence,  as  if  the  original  was 
produced.  Under  these  provisions  the  transcript  was 
properly  received  in  evidence.* 

The  general  term,  in  affirming  the  order  for  a  new  trial, 
placed  no  reliance  upon  the  objections  thus  considered, 
but  rested  its  action  upon  the  much  more  serious  ground, 
that  the  plaintiff  was  permitted  to  state,  in  detail,  the  ser- 
vices he  rendered,  in  the  face  of  an  objection,  that  such 
proof  involved  a  personal  transaction  with  the  deceased. 
The  trial  judge  stated  distinctly  and  carefully  what  he 
intended  to  rule.  He  said  that  the  plaintiff  could  not 
testify  to  an  employment  or  request,  but  where  that  was 
proved  by  other  evidence  the  party  might  describe  simply 
the  things  which  he  did,  provided  such  acts  could  have 
been  done  in  the  absence  of  deceased,  and  without  his 
immediate  or  personal  participation.  Acting  upon  this 
basis,  the  court  excluded  all  evidence  of  visits  to  Van 
Wyck's  residence  or  of  facts  which  Van  Wyck,  if  living, 
*  See  George  v.  Toll,  39  How.  Pr.  m.  "" 
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could  have  directly  contradicted  by  liis  own  oath,  and 
limited  the  proof  to  independent  facts.  These  were  that 
plaintiff  collected  the  Erie  judgment,  the  Walsh  mortgage, 
and  the  assets  in  the  hands  of  the  committee,  and  to 
effect  those  results,  made  certain  calls  upon  the  com- 
mittee, and  his  attorneys,  and  examinations  of  records  in 
other  counties. 

The  only  objection  taken  was  a  general  one  to  the  ques- 
tion with  which  the  inquiry  began,  and  that  question  was: 
"  What  was  done  by  you — excepting,  of  course,  personal 
transactions,  or  communications  with  the  deceased,  Mr. 
Van  Wyck — from  the  time  you  first  commenced  your 
labor  down  to  his  death  ?  *  The  objections  were  thus 
phrased :  "  as  incompetent  and  calling  for  transactions 
with  deceased."  The  question  was  proper  in  form.  It 
called  for  no  objectionable  proof,  and,  if  any  was  proffered 
imder  it,  the  defendant's  duty  was  to  object  specifically 
and  move  to  strike  out  so  much  of  the  answer  as  exceeded 
the  legitimate  scope  of  the  inquiry.  Nothing  of  this  kind 
actually  and  in  terms  occurred.  The  only  further  objec- 
tion taken  to  the  evidence  under  the  provision  of  the 
Code,  was  to  the  inquiry,  "  how  much  time  "  his  detailed 
services  occupied  ? 

At  the  close  of  the  case  there  was  an  exception  to  the 
charge  to  the  jury,  in  which  the  judge  explained  the  rea- 
sons why  he  permitted  the  plaintiff  to  testify  to  what  he 
did.  Whether  those  reasons  were  sufficient,  or  in  all 
respects  cprrect,  was  immaterial.  The  sole  question  was 
whether  any  of  the  evidence  objected  to,  and  admitted, 
was  competent  under  the  Code.  Some  of  it  we  think  was- 
Possibly  one  objection  might  be  treated  as  a  motion  to 
strike  out  an  answer.  To  the  inquiry,  proper  in  form, 
because  excluding  personal  transactions,  or  communica- 
tions, the  witness  said  :  "  I  went  to  Morris  <fe  Pearsall's 

»  See  Bristol  v.  Sears,  3  N.  Y.  Civ.  Pro.  328. 
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office,  and  got  the  papers  in  the  case  of  "Van  Wyck,  by 
committee,  against  Ostermeyer  and  Brasher,  and  went  to 
Albany^  to  prepare  the  case  with  Judge  Hand,  for  the 
court  of  appeals."  The  i;ecord  adds  :  "  Objection  to  this 
evidence  renewed,  as  calling  for  a  transaction  with  the 
deceased." 

If  we  indulge  in  the  latitude  of  treating  this,  which  is 
the  sole  specific  objection  taken,  as  fairly  equivalent  to  a 
motion  to  strike  out,  we  are  still  of  opinion  that  the  two 
lacts  related  were  independent  facts,  in  which  the 
deceased  was  not  personally  participator,  and  which,  if 
living,  he  could  not,  for  that  reason,  have  contradicted. 
They  niight  have  been  done  without  his  authority,  or 
knowledge,  as  were  some  other  acts  of  the  plaintiff,  and 
did  not  necessarily  involve  a  personal  transaction  with 
him.  When  that  inquiry  arose  by  reason  of  his, employ- 
ment, or  request,  the  mouth  of  the  witness  was  closed.  If 
that  employment  or  request  in  any  manner,  or  to  any 
extent,  rested  upon  an  inference  drawn  from  the  charac- 
ter of  the  acts  done,  the  evidence  would  be  incompetent.* 
But  no  such  error  was  committed.  The  jury  were  expressly 
warned  against  it,  and  told,  "  Before  you  can  find  the  fact 
of  the  employment,  you  must  be  satisfied  of  it  by  testi- 
mony other  than  his  own." 

Qn  this  state  of  the  record,  we  think  the  ruling  of  the 
trial  was  not  erroneous,  and  especially  for  the  reason 
that  the  facts  specifically  challenged  were  substantiaUy 
proved  by  the  deceased's  own  written  communications. 

The  general  term  intimated  a  doubt  whether  defendant's 
counter-claim  was  not  erroneously  excluded,  The  court 
admitted  the  facts  as  a  defense  and  excluded  them  as  a 
counter-claim,  and  with  this  ruling  the  defendant  seems 
to  have  been  contented,  for  he  took  no  exception. 


*  Vide  Jacques  v.  Elmore,  7  Hun,  675 ;  Burnett  v.  Noble,  5 
Redf.  69  ;  Fisher  v.  Verplanck,  17  Hun,  150  ;  Freeman  v.  Lawrence, 
43  N.  V.  Super.  (11  J.  <&  S.)  288;  Somerville  v.  Crook,  9  Hun,  664; 
Clarke??.  Smith,  46  Barb.  30 ;  Ross  v.  Boss,  6  Hun,  182. 
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The  orders  appealed  from  should  be  reversed,  and 
judgment  for  plaintiff  ordered  on  the  verdict,  with 
costs. 

All  concur,  except  Rapallo,  J.,  not  voting. 


BAUER,   Respondent,  v.  SCHEVITCH,  ei   al., 
Appellants. 

Supreme   Court,   First    Department,    General   Term, 
February,  1887. 

§§  559,  575. 

Undertaking  on  order  of  arrest — AmouTU  of — Defects  in  not  jurisdic- 
tional. 

Where  an  order  of  arrest  requires  that  more  that  one  person  be 
arrested  and  held  to  bail,  the  undertaking  given  to  procure  it, 
should  bo  for  not  less  than  one-tenth  of  the  aggregate  of  bail  re- 
quired of  such  defendants.  Accordingly,— //«?/'/,  where  an  order 
was  granted  for  the  arrest  of  three  def,  ndants  and  directed  that 
they  be  held  to  bail  in  the  sum  of  82,000,  that  an  undertaking 
in  the  sum  of  :i?500  was  insufficient. 

"Where  an  un  lertaking  on  which  an  order  was  granted  for  the  arrest 
of  three  persons  was  conditioned  for  the  payment  of  the  sum 
therein  mantioned  to  the  defendants  or  either  of  them.— Held, 
that  it  was  insufficient ;  that  under  the  obligation  created  by  it, 
the  defendants  could  only  secure  prot:^ction  in  case  judgment 
was  rendered  in  fa .  or  of  the  three  ;  for  if  a  judgment  was 
rendered  against  one,  and  in  faror  of  the  others,  the  undertaking 
would  protect  bat  one  of  the  two  ;  t'.iat  it  should  have  provided 
for  the  paymant  of  the  damages  which  each  of  the  defendants 
might  sustain  by  reason  of  the  arrest. 

An  unJertiking  oa  an  order  of  arrest  which  is  defective  in  form,  or 
insufficient  in  amount,  or  both,  may  be  amended  by  the  sub- 
stitution of  such  an  undertaking  as  the  nature  of  the  case  and 
Vol.  XI. —28 
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the  provisions  of  the  Code  of  Civil  Procedure  require  shotdd 
be  given. 

Where,  on  appeal  from  an  order  denying  motion  to  vacate  an  order 
of  arrest,  on  account  of  defects  of  the  undertaking  on  which  it 
was  granted,  it  appeared  that  the  order  to  show  cause  on  which 
the  motion  was  made  did  not  specify  such  defects  ;  but  it  did 
not  appear  that  any  objection  was  taken  to  it  on  this  account  on 
the  hearing  of  the  motion,  it  will  be  presumed  that  it  was  heard 
and  disposed  of  without  reference  to  the  omissions  in  the  order  to 
show  cause. 

{Bedded  February/  18,  1887.) 

Appeal  from  order  denying  motion  to  vacate  order  of 
arrest. 

This  action  was  brought  to  recover  damages  for  the 
publication  by  the  defendant  of  an  alleged  libel  in  a  news- 
paper, known  as  the  Neio  Yorker  Folks  Zeitung,  consisting 
of  a  notice  calling  upon  workingmen  to  boycott  a 
hotel,  etc.,  kept  by  the  defendant,  on  account  of  his 
alleged  breach  of  faith  toward  waiters  employed  by  him. 
The  plaintiff  procured  an  order  for  the  arrest  of  the 
defendants  (three  in  number)  requiring  the  sheriff  to 
arrest  the  defendants,  and  hold  them  and  each  of  them  to 
bail  in  the  sum  of  $2,000.  To  procure  this  order  of 
arrest,  he  gave  an  undertaking  in  the  usual  form,  condi- 
tioned that  "  the  plaintiff  in  said  action  will  pay  all  costs 
which  may  be  awarded  to  the  defendants  or  either  of 
them,  and  all  damages  which  they  or  either  of  them  may 
sustain  by  reason  of  the  arrest  in  said  action  not  exceed- 
ing the  sum  of  $500."  The  defendants  were  arrested 
under  this  order  of  arrest,  and,  after  having  giving  bail, 
moved  to  vacate  the  order  of  arrest  on  the  ground  that 
the  plaintiffs  undertaking  was  insufficient.  The  applica- 
tion was  denied,  and  this  appeal  taken  from  the  order 
thereupon  entered. 

Simon  Sultan  and  Theodore  Siitro,  for  defendants-appel- 
lants. 

The  undertaking  is   clearly  insufficient  in  amount  and 
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does  not  meet  the  requirements  of  the  statute.  .  .  .  The 
Code  prescribes  that  the  sum  specified  in  the  undertaking 
"  must  be  at  least  equal  to  one-tenth  of  the  amount  of  the 
bail  required  by  the  order,  and  not  less  than  two  hundred 
and  fifty  dollars."  The  object  of  the  undertaking  is,  that 
"  if  the  defendant  recovers  judgment,  or  if  it  is  finally 
decided  that  the  plaintiff  was  not  entitled  to  the  order  of 
arrest,  the  plaintiff  will  pay  all  the  costs  which  may  be 
awarded  to  the  defendant  and  all  damages  which  he  may 
sustain  by  reason  of  the  arrest."  Code  Civ.  Pro.  §  559. 
In  this  case,  there  are  three  defendants  ;  the  order  of 
arrest  requires  the  sheriff  to  hold  each  of  them  to  bail  in 
the  sum  of  two  thousand  dollars.  According  to  section 
559  of  the  Code,  the  sum  specified  in  the  undertaking 
should  have  been  "  not  less  than  two  hundred  and  fifty 
dollars  "  as  to  each  defendant,  or  $750,  instead  of  $500. 
Each  defendant  is  entitled  to  the  indemnity  against 
damages  and  costs  prescribed  by  said  section  of  the  Code. 
.  .  .  The  aforesaid  defect  in  the  undertaking  is  juris- 
dictional. It  is  not  a  mere  irregularity,  but  rendered  the 
ordar  of  arrest  void  ab  initio.  The  language  of  the  Code  is 
that  the  judge,  "  before  "  he  grants  the  order,  "  must" 
require  a  written  undertaking,  «fec.  Godfrey  v.  Pell,  4 
N.  Y  Civ.  Pro.  448 ;  Kroszinski  v.  Volkowicz,  1  N.  Y. 
Month.  Law  Bidl  89. 

Benjamin  Patterson,  for  plaintiff-respondent. 

If  there  should  be  any  defect  in  the  undertaking,  it 
does  not  avoid  the  order  for  want  of  jurisdiction,  but  is 
subject  to  the  amendment,  and  is  an  irregularity  merely, 
which  defendant  could  waive,  and  for  which  the  court,  in 
the  exercise  of  its  discretion,  could  refuse  to  vacate  the 
order  of  arrest.  Irving  v.  Judd,  20  Hun,  562  ;  Kissam  v. 
Marshall,  10  Abb.  Pr.  124 ;  Pember  v.  Schaller,  58  Hotc. 
Pi.  511 ;  Bellinger  v.  Gardner,  12  Id.  381 ;  Wilson  v, 
Allen,  3  Id.  369;  Schermerhorn  v.  Anderson,  1  N.  Y.  430  ; 
Beach  v,  Southworth,  6  Barb.  173  ;   O'Shea  v.  Kohn,   33 
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Hun,  114.  The  defect,  if  any,  not  being  jurisdictional,  the 
court  was  not  bound  to  vacate  the  order  of  arrest,  and 
the  defendants  having  moved  upon  the  papers  upon 
which  the  order  of  arrest  was  granted  only,  and  not 
having  specified  the  irregularity  (if  any)  in  the  under- 
taking. Godfrey  v.  Pell,  4:  N.  Y.  Civ.  Pro.  443 ;  General 
Mule  of  Practice,  37. 

Daniels,  J. — The  application  to  set  aside  and  vacate 
the  order  proceeded  upon  the  insufficiency  of  the  under- 
taking given  on  the  part  of  the  plaintiff. 

There  are  three  defendants  in  the  action,  and  the  order 
directed  the  sheriff  to  arrest  them  and  to  hold  them,  and 
each  of  them,  to  bail  in  the  sum  of  $2,000.  The  under- 
taking was  given  for  the  payment  of  such  costs  and  dama- 
ges as  the  defendants,  or  either  of  them,  might  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  of  $500. 

To  obtain  this  order  of  arrest,  section  559  of  the  Code 
of  Civil  Proceedure  required  the  undertaking  to  be  at 
least  equal  to  one  teenth  of  the  amount  of  bail  required  by 
the  order  ;  and  as  this  order  directed  each  of  the  defendants 
to  be  held  to  bail  in  the  sum  of  $2,003,  it  is  very  clear  that 
this  undertaking  was  not  ons-tanth  of  that  amount. 

By  section  575  of  the  same  Code,  it  has  also  been  pro- 
vided that  the  defendant  when  arrested  shall  be  discharged 
on  bail  consisting  of  an  undertaking  that  the  defendant 
to  be  discharged  will  at  all  times  render  himself  amena- 
ble to  any  mandate  which  may  be  issued  to  enforce  a 
final  judgment  against  him  in  the  action.  And  this 
undertaking  to  comply  with  the  order  of  arrest  would  neces- 
sarily be  given  in  the  sum  of  $2,000.  The  undertaking  given 
by  and  on  behalf  of  the  plaintiff  obligated  the  persons 
executing  it  to  pay  the  damages  mentioned  in  it  to  the 
defendants,  or  either  of  them.  And  under  the  obligation 
created  by  it,  they  all  could  only  secure  protection  in  case 
judgment  was  rendered  in  favor  of  the  three ;  for  if  judg- 
ment was  recovered  against  one  and  in  favor  of  the  others, 
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the  undertaking  would  protect  but  one  of  the  two.     What 

it  should  have  provided  for  was  for  the  payment  of  the 
damujjjfc.s  which  each  of  the  defendants  mipjht  recover  by 
reasou  of  the  arrest,  which  would  be  a  protection  if  judg- 
ment proceeded  in  favor  of  two  and  against  the  other. 
Neither  in  form  nor  amount  was  it  such  an  undertaking  as 
the  law  required  to  be  given  to  entitle  the  plaintiff  to  the 
order  which  was  made. 

But,  defective  as  it  is,  it  may  still  be  amended  by  the 
substitution  of  such  an  undertaking  as  the  nature  of  the 
case  and  these  provisions  of  the  Code  required  should  be 
given  (Irwin  v.  Judd,  20  Han^  562). 

The  order  to  show  cause  upon  which  the  motion  was 
mado  did  not  specify  the  defects  in  the  undertaking  as  it 
should  have  done,  but  it  does  not  appear  that  any  objec- 
tion wa=?  taken  to  it  on  this  account  on  the  hearing  ot  the 
motion,  and,,  from  the  order  after ward.^  entered,  it  has  to 
be  presumed  that  it  was  heard  and  disposed  of  without 
refer3aj3  to  this  ooiission  in  the  orJer  to  show  cause. 

The  order  appealed  should  be  reversed  and  an  order 
made  w.tting  a.side  the  order  of  aiTest,  unless,  within  ten 
days  after  notice  of  the  decision,  the  plaintiff  shall  obtain 
and  as  practice  requires  that  to  be  done,  a  further 
undertaking  in  the  sum  of  one  thousand  dollars  con- 
ditioiieil  to  pay  to  the  defendants  and  to  each  of  them 
the  damages  sustained  by  reason  of  the  arrest,  if  judg- 
ment shall  be  recovered  by  them,  or  either  of  them,  in  the 
action,  or  it  shouM  be  decided  that  the  plantiff  was  not 
entitled  to  the  order ;  and  upon  such  an  unJertaking 
being  given  and  the  payment  of  the  costs  of  opposing  the 
motion  and  the  appeal  within  the  time  already  mentioned, 
the  order  should  be  affirmed.  But  in  a  case  of  a  failure 
to  comply  with  these  conditions,  the  order  should  be 
reversed  and  the  order  of  arrest  vacated  with  like  costs. 

All  concurred. 
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MORRISSET,  ET  AL.,    AS  Administrators,  etc.,  v. 
LEDDY  ET  AL. 

Supreme  Court,  Fourth  Department,  Onondaga  County, 
Special  Term,  December,  1886. 

§§  484,  1627. 

Foreclosure —  Wlien  two  causes  of  action  properly  joined  in  same  com- 
plaint. 

Two  causes  of  action  to  foreclose  two  mortgages  upon  the  same  real 
estate,  both  of  which  are  held  by  one  party  and  past  due,  but 
which  were  not  given  at  the  same  time,  nor  by  the  same  parties, 
and  which  are  accompanied  by  bonds  executed  by  different  per- 
sons, may  properly  be  joined  in  one  complaint,  where  it  is  alleged 
that  all  the  defendants  have,  or  claim  to  have,  some  interest  in  or 
lien  upoa  the  mortgaged  premises  subsequent  to  the  lien  of  the 
mortgages  therein  described,  and  that  notwithstanding  that  the 
persons,  against  whom  a  deficiency  judgment  was  sought  on 
different  causes  of  action,  were  not  the  same. 

Two  or  more  causes  of  action  to  foreclose  mortgages  on  the  same  pro- 
perty, the  parties  to  which  are  the  same,  may  properly  be  xanited 
in  the  same  complaint,  where  no  relief  for  deficiency  is  sought. 

{Decided  December  28,  1886.) 

Demurrer  to  complaint  by  defendant  John  Leddy,  on 
the  ground  that  two  causes  of  action  are  improperly 
joined  therein. 

The  action  was  brought  to  foreclose  two  mortgages 
upon  real  estate.  Both  were  held  by  plantiffs,  Avere  past 
due,  and  covered  the  same  property.  .  They  were  not 
giyen  at  the  same  time,  nor  by  the  same  parties.  They 
were  accompanied  by  bonds  made  by  the  mortgagors. 
Subsequent  grantees  of  the  mortgaged  premises,  by  assum- 
ing and  agreeing  to  pay  the  first  mortgage,  had  become 
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personally  liable  for  that  mortgage  debt  with  the  mortga- 
gor, aud  the  defendant,  John  Leddy,  although  not  a 
mortgagor,  joined  in  the  execution  of  the  bond  accom- 
panying the  second  mortgage. 

The  complaint  contains  two  causes  of  action — one 
upon  each  bond  and  mortgage. 

In  each  cause  of  action,  it  was  alleged  that  all  the 
defendants  have  or  claim  to  have  some  interest  in  or 
lien  upon  the  mortgaged  premises,  subsequent  to  the  lien 
of  the  mortgage  therein  described.  In  the  first  cause  of 
action,  it  was  alsD  alleged  that  a  portion  of  the  mortgaged 
premises  were  conveyed  to  John  Leddy,  the  defendant 
"who  demurs,  after  the  first  mortgage  was  given. 

The  defendant,  John  Leddy,  by  his  demurrer,  claims 
that  plaintiffs  cannot  in  this  action  foreclose  these  two 
mortgages  and  have  judgment  against  the  defendants  sep- 
arately for  deficiency  as  to  the  two  mortgages  according 
to  the  respective  personal  liability  of  the  several  defend- 
ants. 

W.  M,  Morrtssey,   for  plaintiffs. 

M.   E.  DriscoU,  for  defendant. 

Williams,  J. — If  the  action  was  one  to  foreclose  the 
two  mortgages,  and  no  relief  was  sought  for  deficiency 
against  the  defendants  personally  liable  therefor,  then 
the  action  would  be  properly  brought,  aud*  the  two  causes 
of  action  could  be  properly  united  in  the  same  complaint 
{Coile  Pro.  §  107 ;  'Thomas  on  Mort,  267,  eta ;  Ctx/e  Civ. 
Pro.  §§  484,  16:^7). 

Both  causes  of  action  were  connected  with  the  same 
subject  of  action — the  real  property  covered  by  the 
mortgages — and  both  affect  all  the  parties  to  the  i.cti  )Il 
These  fa,t;ts  are  alloged  iiii'i'''>  .;.!.i:i.l  mhI  .-n.' r.,  ;•,.- 
fore  atlmitted  by  the  domur 

If  the  action  was   one  to  enforce  tlie   bonds   aud  per- 


410  CIVIL  PKOCEDURE  REPOETS. 

Morrissey  v.  Leddy. 

8onal  liability  of  the  Jefendants,  and  no  relief  was  sought 
foreclosing  the  mortgages,  then  there  would  be  an  im- 
proper joinder  of  causes  of  action,  because  both  causes  of 
action  would  not  affect  all  the  parties  to  the  action. 
Each  one  would  affect  only  part  of  the  parties  to  the 
action. 

The  action  as  brought  does  seek  both  kinds  of  relief — 
the  foreclosure  of  the  mortgage  and  the  recovery  of  judg- 
ments against  the  defendants  (liable  personally  therefor) 
for  deficiencies  resulting  from  the  foreclosure  of  the  twa 
mortgages 

By  section  1627  of  the  Code  of  Civil  Proceedure,  it  is 
provided  that  in  an  action  brought  to  foreclose  a  mort- 
gage, any  person  w^ho  is  liable  to  the  plaintiff  for  the  pay- 
ment of  the  debt  secured  by  the  mortgage  may  be  made  a 
defendant  in  the  action,  and  the  final  judgment  may 
award  payment  by  him  of  the  residue  of  the  debt  remain- 
ing unsatisfied  after  a  sale  of  the  mortgaged  property  and 
the  application  of  the  proceeds  pursuant  to  the  direc- 
tions contained  therein.  An  exception  is  thus  created  to 
the  rule  prescribed  in  section  484,  that  the  causes  of 
action  must  each  affect  all  the  parties  to  the  action  in 
order  to  permit  them  to  be  united  in  the  same  complaint. 
It  is  claimed  this  section  cannot  be  applied  and  made 
use  of  in  an  action  where  two  mortgages  are  being  fore- 
closed together,  and  where  the  personal  liability  is 
several,  a  liability  of  some  of  the  defendants  for  one 
mortgage  debt  'and  of  other  defendants  for  the  other 
mortgage  debt. 

It  is  said  by  counsel  there  are  no  authorities,  the  one 
way  or  the  other,  on  this  question  ;  that  the  question  is  a 
nevv  one.  I  have  not  been  able  to  find  any  authority  my- 
self upon  the  question,  and  must,  therefore,  determine  it 
without  precedent  and  according  to  my  own  judgment. 

The  object  of  the  provision  of  section  484  was  to 
enable  several  causes  of  action  to  be  joined  in  the  same 
complaint  and  to  be  litigated  in  the  same  action,  and  thus. 
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avoid  several  actions  and  unnecessary  cost  and  expense. 
It  was  provided,  however,  that  the  causes  of  action  should 
each  affect  all  the  parties  to  the  action. 

There  was  an  exception  to  this  last  provision,  which 
referred  to  mortgage  foreclosure  actions,  and  section  1627 
provided  the  bond  and  mortgage  might  be  enforced  in  the 
same  action,  although  the  general  rule  prescribed  by 
section  ±84  was  thus  deviated  from — that  each  cause  of 
action  should  affect  all  the  parties  to  the  action.  The 
object  of  this  provision,  like  the  other,  was  to  save 
multiplicity  of  actions  and  avoid  unnecessary  expense 
and  cost. 

The  action  under  this  last  provision  is  one  to  foreclose 
a  mortgage.  The  enforcement  of  the  personal  liability  is 
merely  an  incident  to  the  real  cause  of  action  under  this 
branch  of  the  Code  of  Civil  Procedure,  and  I  can  perceive 
no  reason  why  the  section  should  not  be  held  to  author- 
ize the  enforcing  of  the  personal  liability  of  the  defend- 
ants in  a  case  where  two  mortgages  are  being  foreclosed 
as  well  as  where  one  alone  is  involved. 

It  may  also  be  said  there  >are  especial  reasons  in  this 
case  why  all  the  matters  involved  in  the  action,  as  com- 
menced, should  be  settled  'and  determined  in  this  one 
action.  First,  in  1856,  a  bond  and  mortgage  for  §k.',600 
was  given.  To  these  John  Loddy  was  in  no  way  a  party. 
In  18.'>7,  however,  he  became  owner  of  some  of  the  mort- 
gaged property.  From  time  to  time  other  j)artie8  became 
liable  for  this  mortgage  debt,  and  tinally,  in  lb79, 
another  bond  and  mortgage  were  given,  the  mortgjige 
covering  the  same  propert}'  and  John  Leddy  joining  in 
the  bond.  John  Leddy,  it  will  be  seen,  is  therefore  a 
necessary  paity  to  an  action  brought  to  foreclose  the  hrst 
mortgage  He  is  interested  in  protecting  the  part  of  the 
property  that  was  deeded  to  him  by  compelling  a  sale  of 
the  other  part  first,  and  he  has  an  equitable  interest  in 
having  the  first  bond  ]>aid  by  persons  who  have  become 
liable   therefor,  it  may  be,  to  the  exclusion  of  saving  the 
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mortgaged  property  or  some  part  of  it,  to  the  end  that  so 
much  of  it  as  possible  may  be  left  to  be  sold  upon  the 
second  mortgage,  and  so  save  him  from  liability  upon  the 
bond,  wholly  or  in  part.  Especially  is  this  so,  if,  as  it 
may  be  claimed,  he  joined  in  the  bond  merely  as  a  surety 
for  the  mortgagors,  ,the  owners  of  the  mortgaged  prop- 
erty. 

These  suggestions  may  have  no  real  bearing  upon  the 
legal  question  involved,  but  they  lead  one  to  inquire 
■what  possible  interest  John  Leddy  can  have  in  separating 
these  causes  of  action  and  increasing  the  cost  and  expense 
which  are  so  liable  to  result  to  his  injury  in  the  end. 

My  conclusion  is  that  the  demurrer  should  be  over- 
ruled, and  an  order  entered  accordingly,  directing  judg- 
ment for  plaintiff,  with  leave  to  defendant  John  Leddy  to 
answer  on  payment  of  costs. 

Let  formal  order  be  prepared  by  plaintiffs'  counsel, 
and  submitted  to  defendant's  counsel  for  approval  as  to 
form,  and  to  me  for  signature. 


WATSON  V.  PHYFE  et  al. 

SuPBEME   Court,  First  Department,  New  York  County, 
Chambers,  March,  1887. 

§977. 

New  trial — Notice  of  trial  not  necessary — Right  to  have  case  restored  to 

calendar. 

Where  a  new  trial  is  ordered  on  appeal  from  a  judgment,  either 
party  has  an  absolute  right  to  have  the  case  placed  on  the  day 
calendar  for  trial,  without  tiling  a  new  note  of  issue,  and  a  new 
notice  of  trial  is  not  necessary. 

(Decided  March  7.  1887.) 
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Motion  to  restore  this  cause  to  the  calendar  of  the 
court,  and  placed  upon  the  day  calendar  thereol 

'       The  opinion  states  the  facts. 

C.  N.  Bovee,  Jr.  {Amoux,  Ritch  &  Woodford,  attorneys), 
for  defendant  and  motion. 

George  H.  Curtis,  for  plaintiff,  opposed- 

Andrews,  J. — Plantiff  s  counsel  is  mistaken  in  suppos- 
ing that  the  court  has  any  discretion  in  regard  to  granting 
or  denying  this  motion.  The  action  has  been  once  tried, 
and  upon  such  trial  the  complaint  was  dismissed.  On 
appeal,  the  de  ision  of  the  court  below  was  reversed  and 
a  new  trial  ordered.  The  defendant  desires  that  a  new 
trial  should  be  speedily  had,  but  the  plaintiff  wishes  the 
new  trial  postponed. 

It  is  perfectly  well  settled  that  in  a  case  like  this 
either  party  has  a  right  to  have  the  case  placed  on  the 
day  calendar  for  trial  It  is  not  a  question  of  whether  the 
action  shall  have  a  preference,  which  is  addressed  to  the 
discretion  of  the  court,  but  a  matter  of  absolute  right. 

There  has  been  some  difference  of  opinion  in  regard  to 
the  status  of  an  action  which  has  been  once  tried,  and 
where,  on  appeal,  a  new  trial  has  been  ordered.  Section 
977  of  the  Code  provides  that  in  this  district  an  action 
once  noticed  for  trial  shall  remain  on  the  calendar  until  it 
has  been  disposed  of.  Whether  an  action  which  has 
been  tried  has  been  disposed  of,  depends  upon  whether 
an  appeal  is  taken,  and  upon  the  disposition  of  such 
appeal  which  is  made  by  the  general  term.  If  a  new  trial 
is  ordered,  the  case  cannot  be  said  to  have  been  disj^osed  of» 

In  cases  of  this  character,  it  is  considered  by  some  of 
the  judges  that  the  action  is  to  be  regarded  as  holding 
the  same  po.  ition  as  though  it  had  been  marked  generally 
reserved,  and  that  either  party  lias  the  right  to  have  it 
put  on  the  day  calendar  on  two  days'  notice.  It  is 
thought  by  others  that  in  cases  of  this  character  the  action 


444  CIVIL  PKOCEDURE  EEPORTS. 

Howe  V,  Welch. 

must,  in  tliis  district  as  well  as  in  others,  be  re-noticed  for 
trial  and  a  new  note  of  issue  filed  with  the  clerk. 

So  far  as  I  am  aware,  however,  it  has  always  been  held 
that  in  cases  of  this  description  either  party  has  a  right  to 
have  the  case  placed  on  the  day  calendar.  An  order  must 
therefore  be  entered  directing  the  clerk  to  place  this  action 
on  the  day  calendar.     The  order  will  be  settled  on  notice. 


HOWE,    Judgment    Ceeditor,    v.  WELCH,    Judgment 

Debtor. 

City  Court  of  New  York,  Special  Term,  March,  1887. 
§§  854,  2442,  2443,  2444,  2457. 

JSupplenientari/  proceedings  — Reference  in — Refusal  af  u-itness  to  submit 
to  examination — Contempt. 

The  right  of  a  judge  granting  an  order  for  examination  in  proceed- 
iogs  supplementary  to  execution,  to  appoint  a  referee  to  take 
the  testimony  of  the  debtor  and  the  right  of  a  party  to  such  pro- 
ceedings to  examine  witness,  is  undoubted. 

One  upon  whom  a  subpoena  i-sued  by  a  referee  duly  appointed  in 
proceedings  supplementary  to  execution,  requiring  her  to  appear 
and  testify  as  a  witness,  was  duly  served,  who  apj^ears  in  obedi- 
ence thereto,  but  refuses  to  be  sworn  as  a  witness,  aad  leaves 
the  room  where  the  reference  is  being  held,  iu  direct  disobadi- 
ence  of  the  order  of  the  referee,  under  advice  of  her  counsel,  is 
clearly  guilty  of  a  contempt  of  court. 

[Bedded  March  14,  1887.) 

Motion  to  punish  Hattie  B.  Welch,  for  refusal  to 
testify  as  a  witness  iu  proceedings  supplementary  to  exe- 
cution. 

The  facts  are  stated  in  the  opinion. 
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Nelson  S.  Spencer  (Slirkney  &  Shepard,  attorneys),  for 
judgment  creditor  and  motion. 

Cited,  as  to  power  of  the  referee  to  issue  subpoena: 
Code  Ch\  Pro.  §§  854,  2436,  2442,  2444 ;  Knowles  v.  De 
Lazere,  S  N.  Y.  Civ.  Pro.  386.  As  to  witness's  conduct  being 
a  contempt :  Reynolds  v.  Parkes,  2  Dem.  399. 

Albert  A.  Abbott,  for  judgment  debtor  and  witness, 
opposed. 

Hall,  J. — The  proceeding  supplementary  to  execution 
herein  was  duly  instituted,  and  the  same  was  directed  to 
proceed  before  a  referee  named  in  the  order.  The  ref- 
eree duly  issued  a  subp  cena  requiring  the  witness  to 
appear  and  testify,  as  he  was  authorized  to  do  by  section 
854  of  the  Code.  The  subpoena  was  duly  served  upon 
the  witness,  and  she  appeared  in  obedience  to  it,  but 
refused  to  be  sworn  as  a  witness,  and  left  the  room  where 
the  reference  was  being  held,  in  direct  disobedience  to 
the  order  of  the  referee,  under  the  advice  of  defendant's 
counsel. 

It  was  clearly  a  contempt  of  court  for  the  witness  to 
refuse  to  be  sworn,  and  it  was  also  a  contempt  for  her  to 
leave  the  room,  contrary  to  the  oral  direction  given 
directly  to  her  by  the  referee  (§  i?457.  Code  Civ.  Pro.). 

There  can  be  no  question  of  the  right  of  the  Judge 
granting  the  order  for  examination  to  appoint  a  referee 
to  take  the  testimony  of  the  debtor  (Code,  §  2442),  nor  of 
the  right  of  the  party  to  examine  witnesses  (Code,  §  2441). 

Section  2443  does  not  apply  to  an  order  of  reference  to 
examine  the  debtor  or  witnesses  in  the  proceeding,  but 
applies  only  to  incidental  questions  of  fact  arising  at  any 
stage  of  the  proceeding  before  a  judge  to  whom  the  order 
is  returnable  ;  this  is  the  plain  reading  of  the  section. 

There  can,  therefore,  be  no  question  but  that  the  wit- 
ness is  guilty  of  a  contempt,  and  it  remains  only  to  deter- 
mine what  punishment  should  be  inflcted. 
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She  claims  to  have  acted  under  the  advice  of  counsel. 
She  was  not  entitled  to  counsel  as  a  witness,  but  she  took 
the  advice  of  defendant's  counsel.  This  she  had  no  right 
to  do,  but  she  might,  and  probably  did,  believe  that  she 
had  such  right.  The  counsel  misinterpreted  the  law  in 
giving  such  advice  ;  but  I  am  inclined  to  think  that  he 
acted  in  good  faith  in  the  matter.  By  reason  of  such 
advice,  and  the  witness  leaving  the  referee's  room,  the 
plaintiff's  counsel  has  lost  his  time  before  the  referee,  and 
has  been  compelled  to  make  this  motion. 

The  witness  is  adjudged  guilty  of  contempt,  and  is  fined 
the  sum  of  $20,  to  be  paid  to  the  plaintiff's  attorney,  and 
is  directed  to  appear  for  examination  before  the  justice  at 
special  term,  on  Monday,  March  14,  at  1 :30,  and  in  default 
thereof  a  commitment  will  issue. 


LYNCH,  Respondent,  v.  "WALSH,  Appellant. 

City  Cotjkt  of  New  Yoek,  Geneeal  Term   Maech,  1887. 

§§  545,  546. 

Pleading — Striking  out  irrelevant  and  redundant  matter — Making  com' 

plaint  more  definite  and  certain — Penalty  far  not  obeying  order 

so  to  do. 

A  denial,  in  an  answer  to  a  complaiat  in  an  action  for  rent,  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  sum  claimed,  is 
irrelevant,  and,  where  it  forms  a  part  of  an  entire  defense,  cannot 
be  reached  by  demuiTer,  and  should  be  stricken  out  by  motion. 

Where  the  answer  in  an  action  for  rent  of  real  property  admitted 
that  the  defendant  hired  the  premises  described  in  the  complaint 
and  occupied  the  same  for  some  time,  but  denied  having  hired 
and  occupied  the  same  for  the  time  therein  mentioned,  the  defend- 
ant ia  properly  required  to  make  the  answer  more  definite  and 
certain  as  to  the  time  he  occupied  the  premises. 
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Where  in  sach  a  case  the  defendant  fails  to  make  his  answer  more 
definite  and  certain,  pursuant  to  an  order  requiring  him  to  do  so, 
the  court  has  juiisdiction  to  make  an  order  precluding  him  from 
giving  evidence  upon  the  trial  "of,  concerning,  contradicting  or 
tending  to  contradict "  the  allegation  of  the  complaint  as  to  the 
time  he  occupied  the  premises  therein  described. 

(Decided  March  25,  1887.; 

Appeal  bj  defendant  from  an  order  of  the  special  term 
striking  matter  out  of  his  answer  as  irrelevant  and  requir- 
ing of  the  defendant  to  make  such  answer  more  definite 
and  certain,  and  from  order  precluding  the  defendant 
from  giving  evidence  of  the  defense  he  was  required  to 
make  more  definite  and  certain  on  account  of  his  failure 
so  to  do. 

The  complaint  set  forth  three  causes  of  action,  the 
first  of  which  was  as  follows :  *'  For  a  first  cause  of  action, 
that  heretofore  and  prior  to  September  1, 1882,  the  defend- 
ant rented  from  the  plaintiff  a  portion  of  certain  premises 
at  No.  80  West  Broadway,  in  the  City  of  New  York,  and 
entered  into  the  occupancy  thereof,  and  continued  to 
occupy,  hold,  use  and  enjoy  the  same  up  to  and  including 
the  month  of  March,  1885  ;  that  the  sum  of  $8  per  month, 
being  $240  for  the  term  from  September  1,  1882,  to  March 
31,  1885,  was  a  reasonable  rent  for  said  premises  for  said 
term,  but  the  defendant  has  not  paid  said  sum  or  any 
part  thereof." 

The  first  paragraph  of  the  defendant's  answer  was  as 
follows :  "  First,  he  denies  being  indebted  to  the  plaintiff 
in  the  sum  of  $2  -0  claimed  in  the  first  paragraph  or  cause 
of  action  of  the  complaint.  He  admits  having  hired  the 
premises  for  $8  per  month,  and  having  occupied  the 
same  for  some  time ;  but  denies  having  hired  and 
occupied  the  said  premises  for  the  time  in  the  complaint 
mentioned  ;  and,  except  as  admitted  or  denied,  denies  the 
other  allegations  of  said  first  cause  of  action."  In  the 
sixth  paragraph  of  the   answer,   the   defendant   denied 
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eacli  and  every  other  allegation  in  tlie  complaint,  except 
those  before  admitted  or  denied  in  the  answer.  On 
November  23,  an  order  was  made,  upon  motion  after 
argument,  by  the  special  term  of  the  city  court  of  New 
York,  striking  out  the  words,  "he  denies  being  indebted 
to  plaintiff  in  the  sum  of  $240,  claimed  in  the  first  para- 
graph or  cause  of  action  in  the  complaint,"  as  irrelevant 
and  redundant,  and  requiring  the  defendant  to  make  his 
answer  more  definite  and  certain,  by  stating  the  time  he 
occupied  the  premises  described  in  the'  first  cause  of 
action  contained  in  the  complaint.  The  defendant  failed 
to  make  his  answer  more  definite  and  certain,  and  on 
December  29,  1888,  an  order  was  entered  precluding  the 
defendant  from  giving  evidence  upon  the  trial  "  of,  con- 
cerning, contradicting  or  tending  to  contradict  "  the  alle- 
gation of  the  complaint  that  the  defendant  occupied  the 
premises  therein  described  from  prior  to  September  1, 
1882,  to  March  31,  1885. 

Thomas  Brennan,  for  defendant-appellant. 

The  defendant  denied  being  indebted  to  plaintiff  in  the 
sum  of  $240,  claimed  in  the  first  cause  of  action.  It  was 
a  denial  of  plaintiffs  claim,  and  put  in  issue  plaintiff's 
right  to  recover  the  $240  alleged  to  be  due.  It  was  a  ma- 
terial allegation  of  defense,  and  was  not  "  irrelevant,  re- 
dundant and  immaterial."  See  Walter  v.  Fowler,  85  N.  Y. 
621.  Where  there  is  a  semblance  of  defense  or  cause  of 
action,  set  up  in  a  pleading,  it  cannot  be  stricken  out  as 
being  "irrelevant  or  redundant."  Bangs  v.  Allan  Na- 
tional Bank,  £3  Hoiv.  Pr.  1.  "  Matter  which  is  merely  evi- 
dence, and  not  defense,  will  be  stricken  out  as  irrelevant 
or  redundant."  The  order  made  December  29, 1886,  should 
not  have  been  granted.  It  prevents  the  defendant  from 
giving  evidence  upon  the  trial,  concerning,  contradicting 
or  tending  to  contradict  the  allegation  of  the  complaint  as 
to  occupancy.  This  order  deprives  the  defendant  of  the 
right  to  offer  evidence  on  the  trial.      It  is  believed  that 
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this  could  not  be  lawfully  done,  and  it  should  be  reversed. 
The  complaint  makes  the  time  of  oceupanc}'  both  definite 
and  certain,  namely,  from  September  1,  1882,  to  March 
3i,  1885.  This  is  positive  and  certain  enough,  and 
defendant  could  not  make  it  more  so,  and  if  the  plaintiff 
proves  the  facts,  he  can  recover. 

Hy.  Huffman  Browne^  for  plaintiff-respondent. 

The  motion  to  strike  out  the  first  phrase  in  the  first 
paragraph  of  the  answer,  which  reads  as  follows  :  "  He 
denies  being  indebted  to  the  plaintiff  in  the  sum  of  $?40, 
claimed  in  the  first  paragraph  or  cause  of  action  of  the 
complaint, "  was  properly  granted.  This  is  not  a  denial 
of  any  fact  alleged  in  the  complaint,  but  merely  a  denial 
of  a  conclusion  of  law.  whicli,  although  it  is  deducible 
from  the  facts  therein  alleged,  is  not  contained  in  the 
complaint.  The  denial  of  a  conclusion  of  law  raises  no 
issue.  Kay  v.  Churchill,  10  A'th.  N.  C.  83.  The  Code 
authorizes  a  denial  of  "  a  material  allegation  of  the  com- 
plaint" or  a  statement  of  "new  matters  constituting  a  de- 
fense or  counter-claim."  Coiie  Civ.  Pro.  §500.  A  denial 
of  indebtedness  is  not  a  denial  of  a  material  allegation 
(Drake  v.  Cockroft,  4  E.  D.  Smith,  34 ;  S.  C,  1  Ahh.  Pr.  203 ; 
10  How.  Pr.  377),  and  is  not  a  sufficient  denial.  Piersou 
V.  Cooley,  1  Co<k  R.  91.  Matter  out  of  which  no  cause  of 
action  or  defense  could  arise  between  the  parties  is  irrel- 
evant. Lee  Bank  r.  Kitching,  11  AlA).  Pr.  435 ;  S.  C,  1 
Basic.  664. 

The  order  requiring  that  the  first  paragraph  of  the 
defendant's  answer  be  made  more  definite  and  certain  by 
stating  the  time  the  defendant  occupied  the  premises 
described  in  first  cause  of  action  was  properly  granted. 
Oxh  Civ.  Pro.  §616  ;  Hey  wood  v.  City  of  Buft'alo,  14  N. 
T5U.     ... 

The  order  precluding  the  defendant  from  proving  the 
defense  which  he  was  required  to  and  failed  to  make  more 
definite  and  certain  should  be  affirmed.  It  is  well  settled 
Vol.  X.— 29 
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that  where  a  defendant  fails  to  serve  a  bill  of  particulars 
as  required  by  an  order  therefor,  the  court  will  exclude 
proof  of  the  facts  as  to  which  particulars  were  required. 
Dwight  V.  Germania  Life  Ins.  Co.,  84  N.  Y.  507 ;  Whitehall  & 
Plattsburg  R.  R.  Co.  v.  Myers,  16  Abb.  Pr.  N.  S.  34.  The 
rule  where  the  answer  is  required  to  be  made  more  defi- 
nite and  certain,  and  the  reasons  for  the  granting  the  re- 
lief are  the  same.  See,  as  to  nature  and  office  of  bill  of  par- 
ticulars, Note  on  Bill  of  Particulars,  2  N.  Y.  Civ.  Fro.  240. 
See  also  McKinney  v.  McKinney,  12  How.  Pr.  22.  If  the 
court  had  merely  stricken  out  the  words  "  some  time,"  as 
the  defendant's  attorney  claims  it  should  have  done,  or 
even  it  had  stricken  out  the  clause  containing  that  word, 
the  failure  of  the  defendant  to  obey  the  order  requiring  him 
to  make  his  answer  more  definite  and  certain  would  have 
resulted  in  a  positive  advantage  to  him,  for  the  drag-net 
denial  of  "  each  and  every  other  allegation  "  contained  in 
paragraphs  1  and  6  of  the  answer  would  then  have  put  in 
issue  every  allegation  of  the  first  paragraph  of  the  com- 
plaint. The  only  adequate  relief  was  that  granted  by  the 
court ;  to  hold  that  it  had  not  power  to  grant  it  will  be  to 
hold  that  the  court  is  without  power  to  enforce  its  own 
order  in  a  case  like  the  present. 

Ehelich,  J. — The  order  dated  December  29,  1886,  is 
conditional  only.  The  court  below  had  the  jurisdiction 
to  make  such  an  order  upon  the  refusal  or  failure  of 
defendant  to  comply  with  its  former  order ;  and  I  am 
inclined  to  the  opinion,  therefore,  that  in  the  present  case, 
unless  the  first  order  should  be  found  erroneous,  both 
orders  should  be  sustained. 

The  matter  objected  to  as  irrelevant,  was  properly 
stricken  out  as  such,  for  the  reason  that  it  stated  no 
issuable  fact  in  an  issuable  form  ;  the  same  being  alleged 
as  an  entire  defense,  could  not  be  reached  by  demurrer  ;* 

*  A  demurrer  lies  only  "to  a  counter-claim  or  a  defense  consisting 
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and  the  denial  contained  in  the  sixth  clause  of  the  answer 
aflforded  ample  protection  to  the  defendant.  It  is  quite 
clear  that  the  discretion  of  the  court  below  was  properly- 
exercised  in  requiring  the  defendant  to  make  more  defi- 
nite the  expression  "  some  time,"  referring  to  his  admis- 
sion of  occupancy  of  the  premises,  for  the  rent  of  which 
plaintiff  seeks  to  recover.  The  order  should  be  affirmed^ 
with  costs. 

Hatt.,  J.,  concurred. 

of  new  matter."  Code  Civ.  Proc.  I  494.  Where  no  new  matter  is  set 
np  in  an  answer  a  demurrer  does  not  lie  to  it.    Smith  v.  Greening, 

2  Sanflf.  702  ;  Ketcham  r.  Zerega,  1  E.  D  Smith,  553  ;  Thomas  v. 
Harrop,  7  How.  Pr.  57  ;  People  r.  Barker,  8  Id.  258  ;  Reilay  v. 
Thomas,  8  LI.  266 ;  Lund  r.  Seaman's  S.  Bank,  37  Barb.  124  ;  Rice 
V.  O'Connor,  10  Abb.  Pr.  362  ;  Maretzek  v.  Cauldwell,  19  /(/.  35. 
New  matter  is  that  which  admits  and  avoids  the  cause  of  action  set 
np  in  the  complaint  and  constitutes  or  is  intended  to  constitute  a 
defense.     Gilbert  v.  Cram,  12  How.  Pr.  455  ;  Radde  r.  Ruckgaber, 

3  Duer,  684 ;  Brazil  r.  Isham,  12  N.  F.  9  ;  Bellinger  v.  Craigue,  81 
Btrb.  537  ;  Carter  r.  Koezley,  14  Abb.  Pr.  147  ;   Walrod  v  Bennett, 

6  Barb.  144.  It  is  matter  extraneous  to  the  matter  set  up  in  the 
complaint  as  the  basis  of  the  cause  of  action.     Manning  v.  Winter, 

7  Hun,  482.  Matter  which  merely  denies  essential  allegations  of  the 
complaint  is  not  new  matter.  Radde  v.  Ruckgaber,  3  Daer,  684.  An 
answer  which  denies  a  fact  or  conclusion  of  law,  which,  although 
not  expressly  alleged  in  the  complaint,  is  to  be  implied  from  aver- 
ments contained  in  it,  does  not  set  up  new  matter.  Stoddard  v\ 
Onondaga  An.  Con.,  12  Barb.  573.  A  demurrer  will  not  lie,  in  any 
case,  to  matter  in  the  answer  which  goes  merely  in  denial  of  the 
complaint.  Ketcham  v.  Zerega,  1  E.  D.  Smith,  553 ;  and  see  cases 
cited  supra.  A  demurrer  will  not  lie  to  any  but  a  separate  defense. 
Cobb  V.  Tiazee,  4  How.  Pr.  413  ;  Welsh  v.  Hazelton,  14  M  97. 
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and  another. 

County  Court  of  Erie  County,  March,  1887. 
§§  417,  421,  620. 

.Folioing    papers — Wlien    not    necessary — Pleadings — Wliat   address 
should  be  thereon. 

Where  an  answer  and  the  verification  taken  together  were  more  than 
two  folios  in  length,  but  neither  taken  alone  contained  two  folios, 
— Held,  that  they  were  not  required  to  be  folioed ;  that  the 
answer  and  verification  were  not  one  paper  and  should  not  be 
taken  together  in  determining  how  many  folios  they  contained. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party  making 
it,  and,  where  it  is  the  only  notice  of  apiDearance  in  the  case,  the 
attorney  must  add  his  office  address  to  his  signature  ;  otherwise 
he  need  not. 

Where  an  answer  was  subscribed  by  the  defendant's  attorney,  and 
there  was  indorsed  on  the  back  of  it,  after  it  was  folded,  the  title 
of  the  action  ;  the  name  and  address  of  the  defendant's  attorney, 
aad  immediately  thereunder  a  notice  of  appearance,  which  was  also 
subscribed  by  the  defendant's  attorney,  but  to  which  his  address 
was  not  added, — Held,  that  the  answer  and  notice  of  appearance 
fully  complied  with  the  requirements  of  the  Code  of  Civil  Proce- 
dure in  respect  to  the  signature  and  address  thereon,  and  gave  the 
plaintiff  all  the  information  he  desired  or  was  entitled  to. 

(Decided  March  4,  1887.; 

Motion  by  defendant  to  yacate  and  set  aside  a  judg- 
ment entered  herein  by  plaintiff  as  for  want  of  an  answer. 

The  facts  appear  in  the  opinion. 

A.  G.  De  Witt,  for  defendant  and  motion. 

Fred.  Griner,  for  plaintiff,  opposed. 
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Hammond,  Co.  J. — Defendant  served  her  answer  upon 
the  last  day  for  service,  which  was  returned  by  plainti^ 
within  tweuty-four  hours,  but  after  the  expiration  of  the 
twenty  days  for  service,  with  the  following  indorsement ; 

"  This  answer  is  respectfully  returned  to  you  within 
the  time  limited  so  to  do,  upon  the  following  grounds. 
First,  it  does  not  comply  with  rule  19  of  the  general  rules 
of  practice,  in  that  the  same  is  not  folioed.  Second,  it 
does  not  comply  with  section  421  of  the  Code  of  Civil 
Procedure  in  that  you  have  failed  to  add  your  office 
and  post-office  address  to  your  signature.  Third,  your 
notice  on  the  answer  is  defective  on  the  same  point." 
Dated,  signed,  etc. 

The  answer  was  not  folioed,  but  it  was  less  than  two 
folios  in  length ;  but  the  answer  and  the  affidavit  of  veri- 
fication, taken  together,  are  over  two  folios. 

Rule  19  only  requires  pleadings,  affidavits,  etc.,  exceed- 
ing two  folios  in  length  to  be  folioed.  Neither  the  answer, 
nor  the  affidavit  of  verification  were  required  to  be  folioed 
by  this  rule,  as  neither  contained  two  folios.  The  conten- 
tion of  the  plaintiff  that  both  must  be  taken  together, 
and  are  only  one  paper,  I  think  cannot  be  maintained. 

Section  417  of  the  Code  of  Civil  Procedure,  in  prescrib- 
ing the  requisites  of  a  summons,  among  other  things,  says: 
"  And  it  must  be  subscribed  by  the  plaintiff  s  attorney, 
who  must  add  to  his  signature  his  office  and  post-office 
address,  and,  if  in  a  city,  street  and  number,"  etc. 

Section  421,  among  other  things,  provides :  "  A  notice  or 
pleading  so  served  must  be  subscribed  by  the  defendant's 
attorney,  who  must  add  to  his  signature  his  office  address, 
with  the  particulars  prescribed  in  section  417,"  etc. 

It  will  be  observed  by  a  careful  reading  that  section 
421  provides  for  the  appearance  of  the  defendant ;  and  this 
may  be  either  by  a  notice  or  service  of  a  copy  of  demurrer 
or  answer,  and  in  either  case  the  defendant's  attorney 
must  add  his  office  address,  etc. :  because,  it  being  the 
appearance  of  the  defendant,  the  plaintiff  must  be  informed 
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of  the  office  address,  etc.,  of  the  defendant's  attorney ; 
while  section  520  provides  for  a  pleading,  which  is  not  an 
appearance,  and  only  requires  that  it  shall  "be  subscribed 
by  the  attorney  for  the  party ; "  and  does  not  require 
any  other  or  further  addition  than  the  signature  of  the 
attorney. 

Taking  these  provisions  of  these  sections  together, 
we  are  plainly  led  to  the  conclusion,  that  a  pleading 
must  be  subscribed  by  the  attorney  for  the  party  ;  and 
when  such  pleading  is  the  only  notice  of  appearance,  then 
the  attorney  must  add  his  office  address,  etc.,  to  his  sig- 
nature, otherwise  he  need  not. 

In  this  case  the  answer  was  properly  subscribed,  and 
upon  the  back  of  the  paper,  after  it  was  folded,  was 
indorsed  the  title  of  the  action,  and  the  name  and  address 
of  the  defendant's  attorney,  and  immediately  beneath 
this  was  a  notice  of  appearance,  which  was  also  subscribed 
by  the  defendant's  attorney,  but  the  office  address  was 
not  added  beneath  this.  I  think  this  was  not  necessary, 
as  it  was  written  in  full  immediately  preceding  it,  and 
gave  the  plaintiff's  attorney  all  the  information  he  desired, 
or  was  entitled  to,  and  mast  be  held  to  be  a  full  compli- 
ance with  the  requirements  of  the  sections  of  the  Code 
above  referred  to  (Falkner  v.  N.  Y.  etc.  E.  E.,  100  N.  Z 
86;  Schiller  v.  Maltbie,  11  Civ.  Pro.  304). 

Motion  granted,  with  $10  costs  to  the  defendant 
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When  upheld  and  enforced 189 

When  agreement  between,  not  void  under  law  against  cham- 
perty and  maintenance 189 

Agreement  valid  between,  cannot  be  attacked  by  third  par- 
ties   18ft 

When  employment  of  attorney  ends  with  termination  of 

action 106,  326 

When  cannot  accept  money  in    settlement   of  claim  and 

release  the  same  327 

When  judgment  debtor  may    show   that   appearance   of 

attorney  for  him  in  action  was  unauthorized 283,  310 

Wlien  not  chargeable  with  costs  although   interested    in 

recovery 00 

When  presumed  to  have  authority  to  collect  bond 327 

See  "  ArroitNET's  Liek  ; "  "  Costs." 

ATTORNEY'S  LIEN— When  prevents  set-oflfof  judgments  re- 
covered in  the  same  action  on  different  causes  of  action 137 

- —  Wlien  cannot  be  avoided  by  payment  of  judgment  to  sheriff  137 

Attaches  to  judgment  and  lh«>  i)roceeds  thereof,  into  whoso- 

ever's  hands  they  may  come,  and  cannot  be  affected  by  any 
settlement  between  the  parties,  either  before  or  after  judgment  147 

For  costs  does  not   rest  upon  possession,  but    can    be 

actively  enforced 147 

Distinction   between  general  or  retaining   lien,  and  lien 

upon  judgment  recovered  by  attorney 147 

Instance  of  case  in  which  lien  was  not  lost  by  consent  to 

payment  of  judgment,  and  attached  to  a  mortgage  purchased 
with  its  proceeds,  and  was  not  lost  by  the  transfer  of  such 
mortgage  to  a  third  person 147 

Extends  to  attorney's  whole  compensation 189 

Attaches  to  cause  of  action  for  tort 189 

Bule  prior  to  amendment  of  Code  of  Civil  Procedure 189 

When  not  affected  by  settlement  between  the  parties 189 

When  satisfaction  of  judgment  set  aside  because  of 18^ 


458  INDEX. 

Page 

Mode  of  enforcing 189 

BANKRUPTCY— See  "  Injunction." 

3ILL  OF  PARTICULARS -Office  of,  is  not  to  apprise  defend- 
ant of  the  nature  of  plaintiflTs  proof,  or  the  names  of  his  wit- 
nesses      14 

• Of  what  ordered,  in  action  of  slander 14 

CHAMPERTY  AND  MAINTENANCE- See  «•  Attorney  and 
Client." 

CITY  COURT  OF  NEW  YORK— Appeal  from  cannot  be 
taken  direct  to  court  of  appeals 67 

Act  authorizing  such  an  appeal  unconstitutional 67 

CODE  OF  PROCEDURE -So  much  of  section  317  as  provided 
for  the  granting  of  disbursements  in  a  reference  of  a  claim 
against  an  administrator,  has  not  been  repealed 298 

CODE  OF  CIVIL  PROCEDURE— The  amendment  of  sections 
190  and  191,  authorizing  appeal  from  city  court  of  New  York 
direct  to  court  of  appeals,  is  unconstitutional 67 

COMMISSION— When  may  issue,  to  take  testimony  of  witness 
in  another  State,  on  reference  of  claim  against  decedent  in  sur- 
rogate's court 50 

COMPLAINT— See  "Pleadings." 

CONTEMPT -Perjury  is  not  a 267,  273 

Surety  upon  undertaking  on  appeal  who  falsely  testifies  tt> 

his  responsibility  upon  his  justification  as  such,  cannot  be 
punished  as  for  a  civil  contempt 267,  273 

At  common  law  a  party  to  an  action  and  not  representing  a 

party  as  an  agent  or  attorney,  could  not  be  punished  as  for  a 
contempt  for  |ierjury  committed  in  such  action 273 

All  act  which  is  not  a  private  contempt  and  is  not  enumer- 
ated among  criminal  contempts,  is  not  a  contempt  at  all 273 

One  appearing  in  obedience  to  subpoena  issued  in  supple- 
mentary proceedings,  by  a  referee,  but  refusing  to  be  sworn  as 
a  witness,  and  leaving  the  room  where  the  reference  is  held,  in 
direct  disobedience  of  the  order  of  the  referee,  is  guilty  of  a 
contempt 444 

Where  power  of  a  judge  to  make  an  order  is  doubtful,  its 

disregard  should  not  be  punished  as  a  contempt 349  note 

In  supplementary  proceedings,  by  whom  punished 278 

Power  of  court  to  strike  out  pleading  because  of 7 

Exercise  of  such  {)ower  in  action  for  divorce 7 

— ^  Not  necessary  that  order  in  such  case  adjudge  party  guilty 
of  contempt ;  sufficient  if  he  in  fact  is  guilty 7 

CONSTITUTIONAL  LAW-Meaning  of  "law  of  the  land,"  in 
Art.  1.  ^  1,  N.  Y.  State  Constitution 172 
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■         Meaning  of  "  dae  process  of  law,"  in  fifth  amendment  to 

United  States  Constitution 172 

See  "  Code  op  Civil  Procedube." 

CONTINTJING  ACTION -See  "Abatement  and  Revival.'* 

CORPORATION— Action  against  trustee  of,  for  failure  to  file 
annual  report  is  for  a  penalty 215 

Subscriptions  to  stock,  when  due 42 

— —  When  foreign  and  whenjdomestic 61 

See  "Evidence  ;"  " LnnrAxiONS  to  Actions  ;"  " PiiEadinos, 

Compltint." 

COSTS— Right  of  successful  party  to  reference  against  executor 
or  administrator  to  costs  and  disbursements 298.  301,  note 

— —  When,  if  question  of  title  to  land  does  not  come  in  question, 
defendant  entitled  to  costs 325 

— —  The  question  of  title  to  land  does  not  come  in  question  in 
an  action  by  a  landlord  against  his  tenant  for  breach  of  cove- 
nants contained  in  the  lease 325 

——  When  party  not  required  to  pay  costs  as  the  condition  of 
being  relieved  from  his  own  mistake 304 

■  When  sucessful  party  entitled  to  term  fees,  although  he  haa 
not  noticed  cause  for  trial 319 

• What  costs  cannot  be  paid  out  of  proceeds  of  estate  of  dece- 
dent sold  for  payment  of  debts 115 

_ —  Motion  to  charge  person  beneficially  interested  in  action 
with 106 

Notice  of  such  motion,  on  whom  served 106 

^—  When  attorney  not  chargeable  with 90 

When  Code  of  Civil  Procedure  applies  to  costs  of  action 

begun  before  its  enactment 90 

When  allowance  refused  in  action  to  recover  over-payment 

of  assessment  54 

Amount  of  costs  allowed  executor  for  preparing  accounts . .  115 

Amount  of  costs  on  an  appeal  from  an  order  made  in  pro- 
ceedings supplementary  to  execution,  committing  a  defendant 
for  contempt,  are  motion  costs,  that  is,  $10  and  disbursements  416 

—  Witness  fe-s.     What  must  be  shown  to  entitle  party  to  tax . .   160 

— —  When  travel  fees  not  allowed 160 

• See  "  Attorney's  Lien." 

COUNTER-CLAIM-See  "Pleadinus." 

COUNTY  JUDGE— See  "  Supplementary  Proceedings.  " 

COURT  OF  COMMON  PLEAS— Has  constitutional  right  to 
review  judgment  of  city  court  of  New  York  before  an  appeal 
to  the  court  of  appeals 67 

——  Power  of,  to  permit  amendment  of  pleadings  in  action 
removed  to  it  from  a  district  court 217,  220,  note 
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CHEDITOR'S  BILL— 7;  seems,  tlie  property  of  a  judgment- 
debtor  situate  without  the  State  may  be  reached  by,  and  that 
a  ovirt  may  by  judgment  apjjoiat  a  receiver  and  direct  tlio 

judgment-debtor  to  convey  to  him 34.3 

DEATH— See  "AuATiirrisNT  aud  Hevival." 

DESD— When  conveys  to  the  center  of  the  street 239 

When  inconsistency'  in  courfie  or  distance  in  description  of 

land  conveyed  must  yield  to  starting  point 239 

DEFAULT— When  pleading  struck  out  for  failure  to  perform 
condition  on  which  default  was  opened,  and  defendant  per- 
mitted to  answer 7 

One  who  has  accepted  leave  to  defend  after  his  default,  is 

bound  by  the  order  granting  such  leave,  and  cannot  there- 
after insist  that  the  teiTas  are  irregular 421 

When  costs  not  imposed  as  condition  of  granting  favor 304 

DEFINITIONS -Debts 116 

"  Due  process  of  law,"  in  fifth  amendment  to  United  States 

Constitution 172 

Dosiicile 36 

Grand  jury 172 

"Just  and  fair,"  in  Code  Civ.  Pro.,  I  2208 227 

"Law  of  the  land,"  in  Art.  1,  I  1,  New  York  State  Con- 
stitution       172 

Legacies 115 

Life  tcnjmt 155 

Possession  of  land 239 

"  Eeport,"  as  used  in  section  763  of  the  Code  of  Civil  Pro- 
cedure   257 

.^f  sidence 36 

DEMUB.REB  -See  '  Pleadings.  " 
DEPOSITION— See  "Commission." 
DISBURSEMENTS- See  "Costs." 

DISCOVERT — Application  for,  after  issue  joined,  must  show 
that  it  is  sought  to  aid  applicant  to  prove  his  cause  of  action 

or  defense 413 

May  be  had  at  instance  of  adversary  after  issue  joined,  and 

on  grounds  other  than  those  specified  in  rule  14  or  the   su- 
preme court 413 

Motion  papers  failing  to  show  or  allege  that  books,  dis- 
covery of  which  is  sought,  will  furnish  evidence  which  will 
aid  the  applicant  to  establish  his  cause  of  action,  and  which 
show  no  excuse  for  the  omission  of  definite  allegations  are  in- 
sufficient      413 

DISTRICT  COURT  IN  THE  CITY  OF  NEW  YORK— Duty 
and  power  of,  to  permit  amendment  of  pleadings 217" 
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See  "  Court  of  Ck)MMON  Pubas.  " 

DIVORCE  -When   order  of  reference  in  action  for,    may   be 

amended  ntmc  pro  tunc 94 

—  Tite  practice,  where  issnes  in  a  divorce  case  are  referred  to 
take  testimony  and  rep>ort,  stated  94 

See  "  CoxTEMPT  ;"   "  Imprisonmext." 

DOMICILE  -Distinction  between,  and  residence 36 

-•    See  Residence. 

DOWER— One  of  several  distinct  parcels  of  land  in  which 
widow  is  entitied  to  dower,  constituting  one-third  of  the  real 
property  of  which  dower  is  to  b©  admeasured,  may  be  set  off 
to  her  in  satisfaction  of  claim  for  dower  in  the  several  pieces 
of  property 359 

The  rule  at  common  law,  stated 359 

Instance  of  case  in  which  this  was  held  to  have  been  prop- 
erly done 359 

EJECTMENT,  ACTION  OF— What  proof  of  defendant's  pos- 
session BuflBcient 239 

Demand,  when  not  necessary 239 

Damages  recoverable  where  plaintiff^s  title  extends  to  center 

of  the  street 239 

When  railroad  company  ejected,  not  liable  for  acts  of  an- 
other comjiany  previously  in  possession 239 

Plaintiff  in,  must  depend  for  success  on  strength  of  his  own 

title,  not  on  the  weakness  of  that  of  his  adversary 392 

Must  have  and  prove  right  to  immediate  possession,  and 

that  he  was  seized  or  possessed  of  the  premises  in  question. . .  292 

When  party's  possession  will  be  presumed 393 

When  proof  of  paper  title  and  of  actual  possession  in  plaint- 

iff^s  grantor  shows  suf&c;ient  legal  seizin  and    possession  . . .  392 

Upon  application  for  new  trial  after  final  judgment  upon 

trial  of  an  issue  of  fact,  party  seeking  new  trial  must  pay  all 
costs  and  damages  other  than  for  rents  and  profits,  or  for  use 
and  occupation,  awarded  his  adversary 367 

Is  not  required  to  pay  mesne  profits  367 

Note  on  New  Trial  in  Action  of  Ejectment 368 

ESCHEAT — Effect  of  law  of ,  on  title  of  alien  resident  to  real 
projjerty 295 

See  "  Pabtition." 

ESTOPPEL -When  joint  debtors  treated  as  separate  debtors, 
and  estopped  from  insisting  that  they  are  joint  debtors 20 

EVIDENCE— Instance  of  an  action  to  recover  balance  of  sub- 
scription to  stock  of  corporation,  held  incompetent  and  im- 
material       i2 
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— —  When  testimony  of  party  taken  on  former  trial  may  be  used 

because  he  has  since  become  incompetent 20 

When  testimony  taken  on  trial  of  action  may  be  used  on  the 

trial  of  a  subsequent  action,  although  the  parties  are  not  pre- 
cisely the  same 20 

When  referee  may  discredit  witness 141 

Proof  of  plaintiffs  title  not  necessary  in  action  by  landlord 

for  breach  of  covenant  contained  in  lease 325 

In  a  proceeding  for  the  probate  of  a  will  which  a  widow  and 

her  daughter  were  both  interested  in  sustaining,  the  daughter 
cannot  object  to  testimony  of  the  mother  as  to  conversations 
with  the  deceased  ;  they  are  not  adverse  parties 164 

In  such  a  case,  one  demanding  the  production  of  a  witness 

waives  all  objections  to  his  incompetency 164 

Testimony  to  show  that  widow  of  decedent  was  not  virtuous 

before  her  marriage  with  him  is  immaterial  in  proceeding  for 
probate  of  will 164 

— —  A  certified  transcript  from  a  register's  oiBce  of  a  power  of 
attorney,  when  properly  received  in  evidence 423 

In  an  action  against  an  administrator  for  services  rendered 

his  decedent,  defendant  cannot  testify  to  employment  or  re- 
quest by  such  decedent 423 

Where  employment  or  request  proved  by  other  evidence,  de- 
fendant may  describe  simply  the  things  he  did  ;  provided  such 
acts  could  have  been  done  in  the  absence  of  the  decedent,  and 
without  his  personal  participation 423 

Instance  of  testimony  held  not  incompetent 423 

See  "Appeal." 

EXECUTION— On  a  motion  to  set  aside  an  execution  under 
which  real  property  has  been  advertised  for  sale,  it  is  not 
necessary  to  determine  whether  the  judgment  is  a  lien  on  such 
property,  as,  if  it  is  not.  no  interest  will  pass  on  the  sale 421 

Lease  of  real  property  for  term  often  years  is  a  chattel  real, 

and  as  such,  is  subject  to  lien  of  judgement  recovered  against 
lessee  for  ^en  years  after  filing  of  the  judgment-roll  if  the  same 
is  properly  docketed 321 

—  A  leasehold  interest  having  less  than  three  years  to  run, 
although  the  lease  was  originally  for  ten  years,  is  not  real  prop- 
erty within  the  provisions  of  the  Code  relating  to  sale  of  real 
property  under  execution  ;  and  would  therefore  be  sold  under 
execution  as  personal  property  ;  and  the  title  thereto  upon  such 
a  sale  vests  immediately  ia  the  purchaser 321 

■        Stay  of,  suspends,  during  its  continuance,  the  running  of  the 
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Btatntorj  term  of  sixty  days  given  tothesherififfor  executing 
the  process 371 

Limitation  upon  right  of  sheriff  to  hold  execution,   is  for 

the  benefit  both  of  the  sheriff  and  of  the  judgment  creditor. . .   371 

Defense  in  action  against  sheriff  for  not  returning 371 

EXECUTOR  AND  ADMINISTHATOB,— When  not  neces- 
sary to  cite  non-resident  on  application  for  letters  of  adminis- 
tration    250 

Effect  of  non-residence  on  right  to 250 

Where  a  wife  dies  intestate,  leaving  her  husband  and  an 

only  daughter  surviving,  her  husband  has  the  better  right  to 
administer  on  her  estate 250 

Where  it  is  not  necessary  to  cite  a  non-resident  on  an  appli- 
cation for  letters  of  administration,  letters  may  be  granted  to 
the  petitioner,  notwithstanding  such  non-resident,  if  residing 
within  the  State,  would  have  had  a  better  right  thereto  ;  and 
this,  although  such  non-resident  filed  a  petition  for  letters  of 
administration  after  the  filing  of  the  first  petition ,  and  before 
the  granting  of  letters 250 

• The  petition  filed  by  a  non-resident  has  no  relevancy  in  the 

first  proceedings,  except  as  to  what  it  may  declare  respecting 
the  petitioner's  residence 250 

When  executor  may  give  good  title  under  power  of  sale.  . . .  315 

When  debts  of  decedent  are  an  implied  charge  upon  his 

real  estate 315 

■ When  testator's  property  cannot  be  sold  for  the  payment  of 

his  debts  and  funeral  expenses 315 

— —  Instance  of  a  case  in  which  executor  was  held  to  be  guilty  of 
maladministration  in  defending  suits  brought  against  the 
estate 115 

Extent  of  account  of  trust  estate  required  of  personal  repre- 
sentative of  deceased  executor  and  administrator 211 

To  whom  should  be  required  to  deliver  trust  property 211 

What  trust  property  required  to  be  delivered 211 

Cannot  be  sued  in  representative  capacity  upon  transactions 

subsequent  to  his  testator's  death 115 

When  action  against,  to  enforce  attorney's  lien    properly 

brought  against  administrator  personally 147 

See  "  Costs  ;"  "  Evidence." 

FINDINGS- When  the  finding  that  the  plaintiff  s  relations  to 
the  family  of  a  decedent  were  aiffectionate  and  kindly,  like 
those  of  a  daughter,  not  inconsistent  with  the  fiLuding  that  she 
performed  work,  labor  and  services  at  the  decedent's  request, 
as  a  domestic  in  his  family 298 
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rOIilOING— Where  an  answer  and  a  verification  thereto,  taken 
together,  exceeded  two  folios  in  length,  but  neither  contained 
two  folios,— Held,  that  they  were  not  required  to  be  folioed. .  452 
FORECLOSUilE— Where  property  sold  at  sale  should  be  deliv- 
ered to  purchaser 307 

See  "  Abatement  and  Revival  ;"  "Mortgage." 

rORMEJEt  DETEB.MlNA'tlOlI— See  "  Res  Apjcdicata." 
EBATJD— See  "  Arrest  ;"  "  iMPRisoNMEfit. " 

GRAND  JURY— Defined 172 

Is  not  a  part  of  the  court  or  under  its  control,  although 

under  its  instruction,  and,  in  a  sense,  its  assistant 172 

Is  dissolved  by  final  adjournment  of  court,  but  is  not  ad- 
journed by  temporary  adjournment  or  recess  of  court 172 

May  reconsider  its  own  actions  at  same  session    172 

GUARDIAN  AD  LITEM— See  "Pleadings,  Verification." 

HABEAS  CORPUS -What  may  be  inquired  into  on 172 

When  validity  of  b  jnch  warrant  and  indictment  on  which 

issued  may  be  inquired  into 172 

Every  officer  having  power  to  grant  a  habeas  corpus  may 

exercise,  in  the  forms  prescribed  by  law,  all  the  powers  of  the 
king's  bench  in  England  and  the  supreme  court  of  this 
State,  and  the  fact  that  the  imprisonment  is  under  a  warrant 
issued  out  of  a  court  of  general  jurisdiction  upon  an  indictment 

found  by  a  grand  jury  thereat  does  not  change  the  rule 172 

To  authorize  the  discharge  on,   of  a  person  imprisoned 

under  a  bench  warrant  issued  upon  an  indictment  against  him, 

the  warrant  and  indictment  must  be  absolutely  void 172 

HUSBAND  AND  WfFE— See  "Divorce;"  "Dower." 
IMPRISONMENT -Discharge  of  insolvent  judgment-debtor 
from,  under  section  2200  ei  seq.  of  the  Code  of  Civ.  Pro.,  when 

refused 227 

Debtor's  proceedings  must  have  been  just  and  fair 227 

When  not  just  and  fair 227 

-^-^-^  What  use  of  property  will  prevent  discharge 227 

• When  failure  to  account  for  money,  asserted  to  have  been 

obtained  by  duress  from  plaiatiflF  and  for  which  judgment 

was  rendered,  will  not  prevent  discharge 227 

The  occasion  and  history  of  the  Stillwell  act,  stated 227 

When  person  imprisoned  under  order  of  arrest  in  action  for 

separation,  not  discharged  under  section  111  of  the  Code  of 

Civil  Procedure 55 

When  person  imprisoned  under  order  of  arrest  in  action  of 

replevin,  not  discharged  under  section  111 58 

Defendant  who  hasTgiven  bail  under  Code  Civ.  Pro.  ^  573, 
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snbd.  3,  is  not  in  (act  nor  in  contemplation  of  law  a  prisonei- ; 
and  cannot  be  discharged  from  imprisonment  under  Code 
Civ.  Pro.,  §  111,  as  amended  by  Laws  of  1886,  chap.  672 407 

— —  Section  111  of  the  Code  of  Civil  Procedure  applies  only  to 
defendants  actually  confined  in  jail  or  within  jiil  liberties 407 

Granting  a  motion  to  relieve  defendant  from  liability  to 

arrest  on  the  ground  that  execution  against  his  person  was  not 
been  issued  within  three  months  after  the  entry  of  judgment, 
rests  in  the  discretion  of  the  court 404,  407 

Instance  of  case  in  which  motion  denied 407 

It  seems,  that  defendant,  to  be  entitled  to  make  such  a 

motion,  need  not  now  be  in  custody 404,  407 

Application  should  be  denied  wherever  reasonable  cause  is 

shown  ;  and  the  absence  of  neglect  on  the  part  of  the  judg- 
ment creditor  is  such  reasonable  cause 404 

See  "  Arrest  ; "  "Habeas  Corpus." 

INDICTMEN'T  — Not  void  because  found  during  temporary 
adjournment  or  recess  of  court 172 

Not  void  because  charge  had  been  previously  considered 

by  grand  jury  at  same  session  and  dismissed  and  then  recon- 
sidered without  direction  of  court 172 

It  seems,  that  if  direction  of  court  were  necessary  its  absence 

would  be  a  mere  irregularity 172 

INFANT— When  guardian  ad  UUmi  of,  not  party  to  action 1 

See  "  PiiEADlMGS,   Verification.^^ 

INJUNCTION— Rostraining  proceedings  under  execution — 
where  court  has  jurisdiction  of  the  matter  and  the  parties,  is 
obligatory  upon  them,  and  must  be  obeyed 374 

When  granted  to  stay  summary  proceedings 321 

Power  of  United  States  court  in  bankruptcy  to  grant 372 

Not  granted,   where  there  is  an  adequate  remedy  at  law . .    310 

Soe  "  Summary  Proceedinos.  " 

INSANITY— When  judgment  not  reversed  because  of  plaint- 
iffs   283 

When  proof  of  insanity  sufficient  to  authorize  recovery  of 

sick  benefits  from  a  mutual  benefit  society,  not  sufficient  to 
require  dismissal  of  action 283 

Action  may  be  brought  in  name  of  person  of  unsound  mind 

who  has  not  been  judicially  declared  to  be  incompetent. 283 

INSOLVENT  DEBTOR-See  "Imprisonment." 

JOINDER  OF  ACTIONS— Instance  of  two  causes  of  action  to        ^ 
foreclose  mortgages  properly  joined 438 

When  two  or  more  cauies  of  action    to  foreclose    mort- 

VoL.  X.— 30 
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gages  on  the  same  property,  tlie  parties  to  which  are  the  same, 

may  bo  properly  united  in  tlie  same  complaint 438 

JOINT   DEBTOR.S— When  joint  indebtedness  becomes  several.     20 
JUDGMENT— When  mistake  in  name  of  defendant  not  C:i red 

by 187 

How  entered,  where  two  judgments  for  different  amounts 

found  against  joint  tort  feasors  in  same  action 200 

When  leave  to   defend  after  entry  of,  does  not  affect  its 

validity 421 

Wh»^n  statement  for  confession  of,  insufficient 141 

lasafficiency  of,  renders  jad^m^nt  void 141 

How  affected  by  j)laintiff  s  insanity 283 

May  be  attacked  by  subsequeut  judgment  creditor 141 

See  "  Abatement  and  Revivai;;''  "Attorney  aitd  CiiiENT  ;" 

"  Attokney's  Liln  ;  "  "  Sukeogate's  Court." 
JUDGMENT  DEBTOR— Title  of,  to  property,  how  affected  by 

levy  thereon  under  execution .' 372 

JURISDICTION— See  "  Supreme  Court." 

JUSTICE'S  COURT -When  amendment  of  pleading  should  be 

allowed 327 

Action  taay  be  changed  from  one  in  tort  to  one  on  con- 
tract    327 

When  answer  to  be  verified 11 

Form  of  verification 11 

LANDLORD  ANO  TENANT-In  an  action  by  landlord 
against  tenant  for  breach  of  covenant  in  lease  the  question  of 

title  to  land  does  not  come  in  question 325 

See  " Costs;  "  " Lease  ;  *'  "Pleadings  ; "  " Summary  Pro- 

CEEUINGS." 

LEASE— Of  real  proi^erty  for  term  of  ten  years  is  a  chattel  real, 
and,  as  such,  subject  to  lien  of  judgment  recovered  of  lessee  for 
ten  years  after  filing  of  the  judgment-roll,  if  the  same  is  proj)- 

erty  docketed 321 

A  leasehold  interest  having  less  than  three  years  to  run,  al- 
though the  lease  was  originally  for  ten  years,  is  not  real  prop- 
erty within  the  provisions  of  the  Code  relating  to  sale  of  real 
property  under  execution  ;  and  would,  therefore,  be  sold  under 
execution  as  personal  property  ;  and  the  title  thereto  upon  such 

a  sale  vests  immediately  in  the  purchaser 321 

See  "Adverse  Possession  ;  "  "  Landlord  and  Tenant." 

LIFE  TENANT— When  order  for  production  of,  not  made 155 

Cannot  be  made  where  the  prior  estate  wa^  held  by  one  who 

was  not  a  life  tenant  proper,  in  the  legal  and  technical  sense  of 
that  term 155 
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A  tenant  for  life  of  real  estate  is  one  to  -nbom  lands  or  tene- 
ments are  granted  or  devised,  or  to  which  he  derived  tille  ly 
operation  of  law  for  the  term  of  his  own  life  or  the  life  of 
another • ^"° 

Instance  of  a  case  iu  which  the  estate  created  by  a  will  was 

not  a  life  estate  but  a  contingent  fee 155 

What  questions  iray  be  tried  in  a  proceeding  for  the  pro- 
duction of  a  life  tenant 155 

LIMITATIONS  TO  ACTIONS— When  cause  of  t^^ction  to 
recover  balance  of  subscription  to  stock  in  manufacturing 
corporation,  barred  by  statute  of  limitations 42 

When  such  cause  of  action  accrues 42 

See  "  MouTGAGE." 

LIS  PENDENS  -Right  to  file  statutory, and  provisions  of  statute 
to  be  strictly  followed  in  all  essential  requirements 104 

Wlien  not  canceled 104 

. Reviewing  decision  of  motion  to  cancel 104 

MISNOMER— Remedy  of  defendant  sued  by  wrong  name 187 

When  defect  not  cured  by  judgment 187 

MOHTGtAGE  Instance  of  a  case  in  which  a  mortgage,  fore- 
closed by  advertisement,  was  held  to  be  a  lien  until  the  bid 
was  paid,  and  an  action  to  cancel,  etc.,  an  affidavit  of  fore- 
closure and  sale,  and  for  leave  to  foreclose  the  mortgage  on 
account  of  the  non-payment  of  a  pavtof  tie  bid,  and  t'.iat  the 
sale  under  such  foreclosure  be  limited  to  the  part  of  the  prem- 
ises set  off  to  one  of  two  joint  purchasers,  was  held  not  to  be 
barred  by  the  statute  of  limitations 20 

A  mortgage  may  in  effect  bo  satisfied  as  to  one  part  of  mort- 
gaged premises  and  remain  a  lien  upon  the  other  part 20 

NEW  TRIAL— When  ordered  on  ajipeal  from  judgment  either 
jjarty  has  a  right  to  have  case  placed  on  the  day  calendar  for 
trial,  and  a  new  note  of  issue,  or  a  new  notice  of  trial,  is  not 
necessary  in  New  York  county 442 

NOTICE  OF  TRIAL- Where  new  trial  is  ordered  on  appeal 
from  judgment,  no  new  notice  of  trial  is  necessaiy  in  first 
d  partment 442 

ORDER— When  denial  of  motion  to  resettle,  on  ground  that  it  is 
in  conformity  with  decision  made,  not  reviewable  on  appeal. .  354 

Provisions  inserted  in  by  consent,  cannot  be  reviewed  on 

appeal 354 

When  recitals  in  order  conclusive  354 

Practice  where  admissions  or  stipulations  and  consents  are 

made  on  hcaringof  moti< 'ns 351 
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— —  Judge  who  decides  motion  must  determine  what  occurred 
before  him 354 

— —  See  "  Appeal." 

PARTIES  TO  ACTION-See  "  Pabtition." 

PARTITION— When  action  for  may  be  maintained  by  alien 
resident 295 

When  State  should  be  made  a  party , . , 295 

PERJURY    See  "Contempt." 

PLEADINGS— Indorsement  of  name  and  address  of  attorney  on 
back  thereof  is  ..ot  sufficient  subscription 304 

Should  be  subscribed  at  end 304 

A  pleading  must  be  subscribed  by  the  attorney  making  it ; 

and,  where  it  is  the  only  notice  of  appearance  in  the  case,  the 
attorney  must  add  his  office  address  to  his  signature,  other- 
wise he  need  not 452 

A  pleading  and  its  verification  are  not  one  paper  ;    and 

should  not  be  taken  together  in  determining  how  many  folios 
they  contain 452 

May  be  stricken  out  for  failure  to  obey  order 7 

Amendment  of  in  district    court 217 

Power  of  court  of  common  pleas  to  allow  amendment  of 

in  case  removed  thereto  from  district    court 217 

Cump  aiiit — When  insufficient  in  action  for  damages  sus- 
tained by  levy  of  attachment 17 

Allegation  that  attachment  was  wholly  illegal  and  unau- 
thorized by  law,  and  that  the  court  had  no  jurisdiction  to 
issue  the  same,  and  the  same  is  null  and  void,  is  a  statement 
of  a  conclusion  of  law  only 17 

Allegation  that  attachment  was  vacated  on  motion,  without 

stating  whether  it  was  vacated  for  irregrilarity  or  as  unau- 
thorized, when  not  sufficient 17 

Stating  the  party  is  a  corporation,  without  alleging  whether 

it  is  a  foreign  or  domestic  one,  does  not  state  sufficient  facts . .     61 

Not  necessaiy,  in  action  by  a  landlord  against  his  tenant  to 

recover  for  bi*each  of  covenants  contained  in  lease,  to  allege 
landlord's  title 325 

S  e  "Justice's  Coubt." 

Ansio^^ — When  not  stricken  out  as  sham 112 

May  be  stricken  out  for  failure  to  pay  disbursements,  etc., 

where  permission  to  serve  was  granted  after  default  on  con- 
dition that  they  be  paid 7 

A  denial,  in  an  answer,  of  indebtedness  is  irrelevant 446 

An  answer  in  an  action  for  rent  which  admits  the  hiring, 

and  that  the  defendant  occupied,  the  premises  for  some  time. 
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but  denies  having  occupied  the  same  for  the  time  mentioned  in 
the  complaint,  is  properly  required  to  be  made  more  definite 
and  certain  as  to  the  time  the  defendant  occupied  the  premises.  446 

'—  A  defendant  who  fails  to  make  his  answer  more  definite 
and  certain,  pursuant  to  an  order  requiring  him  so  to  do,  may 
be  precluded  from  giving  evidence  upon  the  trial  concerning 
the  allegation  required  to  be  made  more  defioite  and  certain . .  446 

Counier-c'aim.     Cause  of  action  on  contract  cannot  l>e  set 

up  as,  unless  it  both  existed  and  belonged  to  the  defendant  at 
oommencement  of  action 205 

Demnrrei — An  irrelevant  denial  which  forms  a  part  of  an 

entire  defense,  cannot  be  reached  by  demurrer 446 

Failure  to  state  in  pleading  whether  the  corporation  named 

as  a  party  is  a  foreign  or  domestic  one,  is  properly  taken 
advantage  of  by  demurrer 61 

Objection  that  it  does  not  appear  that  counter-claim,  con- 
sisting of  cause  of  action  on  contract,  belonged  to  defendant 
at  time  of  commencement  of  action,  properly  taken  by  de- 
murrer   £05 

Objection  that  defendant  fs  sued  by  a  name  not  his  own, 

cannot  be  taken  by  demurrer 187 

Vtrificatioii.  Answer  in  action  against  trustee  of  corpora- 
tion for  penalty  for  failure  to  file  annual  report,  need  not  bo 
verified 215 

Form  of,  by  giufrdian  ad  lit-vn 1 

Infant  not  required  to  ixrsmally  verify  i)leading 1 

Objection  to  insutficiency  of,  should  point  out  defect 11 

Form  of,  to  pleadings  in  justice's  court H 

When  defendant  in  action  in  justice's  court  required  to 

verify  answer 11 

When  verification  by  agent  not  in  proper  form 11 

PRINCIPAL  AND  AGENX  -When  agent  presumed  to  have 
authority  to  collect  bond 327 

PUBLIC  OFFICERS  -Cannot  by  any  act  of  their  own,  assign  or 
incumber  their  future  salaries  as  such,  nor  can  the  courts  for 
them,  assign  or  incumber  it ;  such  acts  are  forbidden  by  pub 
lie  policy 87 

BEAL  PROPERTY -What  amounts  to  prima  facie  title  and 
seizin o92 

Title  of  purchaser  at  a  judicial  sale  is  not  affected  by  defect 

in  proceeding  which  renders  the  judgment  irregular,  and 
authorize-s  its  vacation 257 

See  "  Adverse    Possession  ;"    "  Deed  :"    "  Ejectmext  ;" 

♦ '  FoRBCiiOSUBE ; '  "  Life  Tenant  ;"  • '  Lis  Pendens  ; '  "  Mobt- 
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GAGE  ;"  "Partition  ;"  "  Recetvek  ;"  "  Stbeet  ;"  '•  Subeogate's 

COUKT." 

EECEIVER— Title  of,  in  supi>leinentary  proceedings,  to  real 
property  of  debtor 343,  349,  note 

■ 111  sui^plementary  proceedings,  takes  title  only  to  proparty 

debtor  Lad  at  time  procoedings  were  instituted 443,  449  note 

BEFERENCE — See  "Divokce;"  "Evidence;"  "Supplehen- 
taey  Pkoceedings.  " 

REPLEVIN— Effect  of  stating  aggregate  value  of  cliattels  in  the 
plaintiff's  amda\^^ 64 

Amount  of  vl\  '    .rtaking  to  be  given  by  defendant  to  reclaim 

chattels  reple"^  ;d  where  part  only  taken 64 

See  "Impi  sonment." 

RES  AD  JUDICATA -When  decree  awarding  costs  in  action 
against  executor  out  of  estate  not  res  adjudicata  as  to  right  to 
be  paid  out  of  estate 115 

RESIDENCE  Proof  that  a  person  owns  a  place  in  the  State  of 
Maine,  and  has  been  accustomed  to  pass  most  of  his  time 
there,  and,  above  all,  has  voted  regularly  in  that  State,  is  deci- 
sive proof  of  residence  in  Maine 250 

"What  constitutes 36 

Distinction  between  residence,  inhabitancy  and  domicile, 

stated : 36 

One  may  have  a  domicile  in  this  State,  and  at  the  same 

time  be  a  resident  of  another  State , 36 

See  "  Cokpobation.  " 

SEIZIN— What  constitutes 392 

SET-OFF— See  "  Attorney's  Leen.  " 

SLANDER  — See  "  Biel  of  Paeticueabs.  " 

STILL  WELL  ACT -See  "  Isippjsonment." 

STREET— When  fee  of  remains  in  prior  owners,  subject  to 
right  of  way 239^ 

When  deed  conveys  to  center  of 236 

SUMMARY  PROCEEDINGS -Form  of  undertaking  given  to 
stay 310,  321 

When  prosecution  of,  should  be  enjoined 310,  321 

See  *'  Sxn?EsioE  Couet  op  the  City  of  New  Yoi:iw  ' 

SUPERIOR  COURT  OF  THE  CITY  OF  NEW  YORK— Has 
jurisdiction  to  grant  injunction  staying  summary  proceed- 
ings    321 

SUPPLEMENTARY  PROCEEDINGS— Under  the  Code  of 
Procedure  were  proceedings  in  the  action,  but  are  now  special 
proceedings,  but  they  are  such  in  the  action 343,  349  note: 
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Jurisdiction  of  justice  other  than  one  before  whom  pro- 
ceedings instituted 278 

Power  of  justice  in  one  judicial  district  to  order  continu- 
ance of  proceedings  before  a  justice  in  another  distriet 278 

Form  of  order  made  in  one  judicial  district  for  examina- 
tion of  judgment-debtor  before  referee  in  another 223 

The  powers  of  a  county  j  adgo  in  supplementary  proceed- 
ings are  wholly  dependent  upon  the  statute 313 

The  power  of  the  supreme  coiirt  in  supplementary  pro- 
ceedings pending  before  a  county  judge,  e'ated 232,  349  /k/j 

— —  Referee  may  be  ajipointed  in 44t 

. What  use  of  money  earned  within  silt}       's  is  contempt. .  108 

Party  to,  by  whom  punished  for  con  temp*     216 

Rece.'  /er  in,  does  not  and  cannot  acquire  title  to  property 

situate  without  the  State 343,  349  noie 

Property  of  a  judgment  debtor  on  which  the  judgment  is 

not  a  lien,  cannot  be  reached  in 343,   349  note 

Court  cannot  order  transfer  to  receiver  of  property  situate 

without  the  State 343,  349  note 

Are  statutory  proceedings  and  operative  only  on  property 

debtor  has  at  time  order  is  granted 87 

Do  not  affect  after-acquired  property. 87 

Salary  of  public  officer  cannot  be  reached  in 8/ 

See  "Appeal;"  "  Contempt." 

SUPREME  COURT— Jurisdiction  of,  to  construe  wiU 77 

Has  not  jurisdiction  to  decree  that  any  portion  of  the  '        ; 

of  an  action  be  paid  out  of  assets  of  estate 115 

See  "  Supplement  ART  Proceedings." 

SURROGATE'S  COURT— What  witness  should  be  examiaed 
upon  contestants'  demand  upon  probate  of  will IGl 

When  assumed  upon  appeal  that  surrogate  determined  that 

witnesses  were  material 1C4 

Party  demanding  production  of  witnesses  thereby  waives  all 

objections  to  their  comjjetency 1C4 

When  witness  not  adverse  party 1C4 

When  judgment  awarding  costs  in  action  agamst  executor, 

within  an  estate,  not  res  (uljiidiatUi 115 

What  creditors  entitled  to  share  in  proceeds  of  real  estate 

sold  for  payment  of  debts 115 

Cost-i  cannot  be  paid  out  of  such  proceeds 115 

Amount  of  costs  allowed  executor  for  preparing  accounts. .  110 

The  debts  for  which  a  decedent's  real  property  can  be  sold, 

defined 115 

Expense  of  defending  actions  against  trust  estate  cannot  bo 
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paid  out  of  fund  arising  on  sale  of  realty  for  payment    of 
debts 115 

See  ' '  Appeal  ; "  "  Commission.  " 

TAX  LEASE— See  "  Advekse  Possession,  " 

"UNDERTAKING— See  "Appeal;"  "  Contempt;"  "  Keplevin;" 

"SUMMABX  PeOCEEDINGS.  " 

VERDICT— When  mistake  in  name  not  cured  by 187 

VERIFICATION— See  "Pleadings." 

WAIVER— The  fact  that  a  case  is  irregularly  on  the  calendar 

waived  by  an  application  to  adjourn  the  trial 354 

• See  "  Appeal." 

WILL— Instance  of  action  held  to  be  for  construction  of 77 

See  "  Life  Tenant;"  "  Suerogate's  Couet." 

WITNESS  FEES-See  "Costs." 
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